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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 10382. 


DOROTHY BAILEY, Appellant , 
v. 

SETH W. RICHARDSON, MURRAY SEASONGOOD, 
PAUL M. HEBERT, individually and as members of 
a panel of the United States Civil Service Commission 
Loyalty Review Board, OSCAR R. EWING, individu¬ 
ally and as Federal Security Administrator, HARRY 
B. MITCHELL, FRANCES PERKINS, JAMES M. 
MITCHELL, individually and as members of the Civil 
Service Commission, FRED E. MARTIN, HARRY W. 
BLAIR, G. C. A. ANDERSON, individually and as 
members of a panel of the Fourth Regional Loyalty 
Board of the United States Civil Service Commission, 
Appellees. 


Appeals from the United States District Court for the 
District of Columbia. 
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9 IN THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 


No. 1536-49 


Dorothy Bailey, 4936 Butterworth Place, N. W., Plaintiff 

v. 

Seth W. Richardson, Murray Seasongood, Paul M. Heb¬ 
ert, individually and as members of a panel of the 
United States Civil Service Commission Loyalty Re¬ 
view Board; Oscar R. Ewing, individually and as Fed¬ 
eral Security Administrator; Harry B. Mitchell, 
Frances Perkins, James M. Mitchell, individually and 
as members of the Civil Service Commission; Fred E. 
Martin, Harry W. Blair, and G. C. A. Anderson, indi¬ 
vidually and as members of a panel of the Fourth Re¬ 
gional Loyalty Board of the United States Civil Service 
Commission 


Filed Apr 11 1949 


Complaint for Injunction and Declaratory Judgment 

I 

Plaintiff by her attorneys, complaining of the defend¬ 
ants, alleges that 

1. Plaintiff is a natural born citizen of the United States 
and a resident of the District of Columbia. 
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2. The defendant Ewing is an individual found doing 
business and resident in the District of Columbia with 
offices at 3rd and Independence Avenue, S.W. and is Chair¬ 
man of the Federal Security Agency. Said defendant is 
sued individually and as Administrator of the said agency. 
Defendants Mitchell, Perkins and Mitchell are individuals 
found doing business and resident in the District of Co¬ 
lumbia with offices at 7th and F Streets, N.W., in the Dis¬ 
trict of Columbia and are the members of the United 

10 States Civil Service Commission. Said defendants 
are sued individually and as members of the said 
Civil Service Commission. The defendants Richardson, 
Seasongood and Hebert are individuals found doing busi¬ 
ness in the District of Columbia at the Apex Building, 
7th and Pennsylvania Avenue, N.W., and are members 
of the panel of the Loyalty Review Board of the United 
States Civil Service Commission. They are sued individu¬ 
ally and as members of the panel. The defendants, Mar¬ 
tin, Blair and Anderson are individuals found doing busi¬ 
ness in the District of Columbia with offices in Temporary 
Building R and are the members of the panel of the Loy¬ 
alty Board of the Fourth Civil Service Region. Said 
defendants are sued individually and as members of such 
Loyalty Board. 

3. Jurisdiction of this Court arises under Sections 
11-301, 11-305 and 11-306 of the District of Columbia Code, 
under 28 USC Sections 2201 and 2202 and under 5 USC 
Section 1009 (Section 10 of the Administrative Procedure 
Act). Jurisdiction is also based on the First and Fifth 
Amendments to the Constitution of the United States, on 
Articles I and III thereof and on 5 USC Section 652. 

II 

4. The plaintiff has been employed by agencies of the 
United States government since November 1933, except 
as stated. The plaintiff entered on employment with the 
District of Columbia Employment Service of the United 
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States Department of Labor in November 1933. In 1934 
she transferred to the national office of United States 
Employment Service in the Labor Department. Plaintiff 
had many positions in the Department of Labor from 
1933 through June of 1947 with increasing responsi¬ 
bilities and increasing pay, remaining in the United 
11 States Employment Service (USES) during this 
entire period. 

5. On May 28, 1940, the plaintiff who had previously 
occupied positions exempt from Civil Service was covered 
into the classified civil service as of August 19, 1939. 
Plaintiff received a notice, a copy of which is attached 
as Exhibit A of this complaint, that she had permanent 
civil service status. In connection with all promotions 
after that date plaintiff was notified she had and con¬ 
tinued to have permanent civil service status. 

6. In June 1947 due to a drastic reduction in force in 
the USES, plaintiff was separated from the payroll. On 
March 25, 1948, plaintiff was reinstated to her old position 
as staff training supervisor in the USES in the Depart¬ 
ment of Labor. On May 28, 1948, plaintiff was advised 
that her reinstatement as a classified civil service employee 
was made permanent. A copy of the official notice received 
by plaintiff is attached as Exhibit B to this complaint. 
On July 1, 1948, USES was transferred to the Federal 
Security Agency and plaintiff was transferred with that 
agency in the same position she had held for some period 
of time. 

7. Plaintiff’s service in the United States government 
has been consistently good and she is recognized through¬ 
out the country as an expert in the specialized field of staff 
training. Her efficiency ratings were uniformly high. 

8. Plaintiff for a period of many years has been active 
in the trade union movement among government em¬ 
ployees. In recent years she has been a leading figure in 
the CIO local union in the USES and was for five years 
president of that Local, known as Local #10, the FSA 
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Labor Local. The CIO Union was first known as the 
United Federal Workers of America (CIO) until 1946 
when it merged with another CIO Union to 
12 become the United Public Workers of America 
(CIO). Plaintiff has been elected a member of the 
National Executive Board of these unions continuously 
since 1943. 

9. On the 31st day of July 1948, plaintiff received from 
the United States Civil Service Commission an interroga¬ 
tory requesting certain information purporting to be rele¬ 
vant to her employment with the United States govern¬ 
ment. On August 9 plaintiff under oath answered the 
interrogatories. A copy of the interrogatories and the 
sworn answers are attached as Exhibit C to this com¬ 
plaint. No formal charges were at any time served upon 
plaintiff. 

10. On September 13, 1948, a purported hearing was 
held before the defendants Martin, Blair and Anderson 
sitting as a panel of the Fourth Regional Civil Service 
Loyalty Board. On this occasion the Board stated that 
the subject into which it was inquiring was whether “rea¬ 
sonable grounds exist for belief that the person involved 
is disloyal to the government of the United States,” a 
standard set forth by the Loyalty order of the President 
of the United States, Executive Order 9835, dated March 
21, 1947, 12 F.R. 1935. 

11. At the said purported hearing no persons appeared 
to testify against plaintiff and plaintiff was denied any 
rights of confrontation or cross-examination and indeed, 
any meaningful opportunity to defend herself against 
the charge of disloyalty. 

12. Plaintiff testified in detail and at length and an¬ 
swered all questions directed to her both relevant and 
irrelevant. She specifically, affirmatively and circum¬ 
stantially clearly denied and refuted all implications of 
disloyalty. 
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13 13. It was stated by the Board that information 
had been supplied to it that plaintiff had been a 

member of the Commnnist Party and bad engaged in vari¬ 
ous other activities. No such informant was identified 
and none appeared. These allegations were clearly and 
specifically denied by plaintiff. Plaintiff disavowed any 
relationship or sympathy with the Communist Party or 
any activities which are in any way connected with the 
Communist Party or with Communism. Plaintiff specific¬ 
ally denied affiliation with any organization that advocated 
the overthrow of the government of the United States. 
Plaintiff specifically and in detail repeatedly denied any 
implication of disloyalty. 

14. Plaintiff was examined in detail about her political 
opinions and her views on various other matters. She 
testified that she held certain opinions and took certain 
positions which were inconsistent with the derogatory 
information the Board claimed to have. No contradictory 
evidence was introduced at any point. The inquiry went 
far afield into various matters of opinion and the Board 
conducted an exhaustive inquiry into plaintiff’s activi¬ 
ties in her union. 

15. In corroboration of plaintiff’s own testimony, testi¬ 
mony as to her loyalty was given by the Minister of the 
Metropolitan Memorial Methodist Church of Washington, 
D. C., to which Church plaintiff has belonged for the past 
seven years; by the Chief of the Organizations and Man¬ 
agement Branch of USES; by the Chief of the Organiza¬ 
tion and Methods Division of USES; and the official on 
the staff of the Administrator of the FSA primarily in 
charge of employee training activities. Affidavits were 

also submitted from prominent citizens who could 

14 not be present but who knew plaintiff well and 
affirmed their knowledge of her loyalty. 

16. In no sense were the proceedings a hearing. The 
chairman of the panel specifically stated on a number of 
occasions that there were no charges and that the panel 
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was merely conducting an inquiry. No specific issues were 
posed. No bounds of relevancy were observed. No wit¬ 
nesses appeared in opposition to the plaintiff. The 
names of those who allegedly made derogatory statements 
concerning plaintiff were not disclosed, and according to 
panel members were not even known to them. Plaintiff 
had no opportunity to confront or cross-examine her 
accusers nor even to be informed of their accusations in 
sufficient detail to prepare her defense. 

17. The record made before the panel of the defendant 
Fourth Civil Service Region consisted entirely of testi¬ 
mony and affidavits favorable to the plaintiff without a 
single syllable of evidence contrary to what the plaintiff 
had stated except statements by the Examiner for the 
Board and by the Board members that secret files not 
available to plaintiff contained statements that investi¬ 
gating agencies of the government had received informa¬ 
tion from informants, in some cases believed to be re¬ 
liable, which information was contrary to plaintiff’s 
testimony. 

18. The persons who supplied this information did not 
supply it under oath; they were not identified to the 
plaintiff or on information and belief to the Board mem¬ 
bers; and they were unwilling to testify and unwilling 
to sign statements supporting their charges. 

39. Despite these facts the said panel on November 1, 
1948, purported to make a finding that on the basis of 
the record reasonable grounds existed for belief that the 
plaintiff was disloyal to the government of the 
15 United States. No statement of reasons for this 
conclusion was given. The said defendant Regional 
Board on that date advised plaintiff that her eligibility 
for certain Civil Service examinations was cancelled. It 
also notified the Federal Security Agency of its conclu¬ 
sions and requested it to suspend the plaintiff from her 
employment as staff training supervisor of the USES. 
A copy of the notice to plaintiff and to the FSA are 
attached as Exhibit D. 


8 


20. The Federal Security Agency immediately com¬ 
plied with said request and purported to suspend plain¬ 
tiff. Said suspension was made without cause and con¬ 
trary to law and solely on the recommendation of the 
said panel of the United States Civil Service Commission 
Fourth Regional Loyalty Board. A copy of the notice 
of suspension is attached as Exhibit E. 

21. The suspension was made without notice, without 
charges against the plaintiff* without the plaintiff being 
furnished with a copy of charges, without the plaintiff 
being allowed a reasonable time to file a written answer 
to such charges and without a written decision on the 
matter. It was made without hearing and without cause 
and was a mere compliance with the request of the panel 
of said Civil Service Commission Fourth Regional Loy¬ 
alty Board without any of the procedural or substantive 
determinations required from defendant Ewing by law as 
a prerequisite to a suspension. 

22. On November 9, 1948, plaintiff filed an appeal to 
the Loyalty Review Board from the decision of the said 
Fourth Civil Service Regional Loyalty Board as provided 
by the regulations of said Loyalty Review Board. 

23. All proceedings up to this point had been kept 
confidential and no publicity given to the matter whatso¬ 
ever except the notification by the Regional Board 

16 to defendant Ewing. It was the purpose and inten¬ 
tion of the President’s regulations and the proce¬ 
dure governing the loyalty program that all decisions, 
interim or final, should be kept strictly confidential. The 
procedure for secret hearings was intended as a protection 
of the employee against injurious publicity. 

24. Thereafter, without notice to the plaintiff and on 
information and belief in violation of the policies and 
procedure proclaimed by the Loyalty Review Board, the 
fact of the decision of the Fourth Regional Board was 
released by the Loyalty Review Board or its staff to the 
press and carried in the newspapers, in magazines and by 
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radio throughout the country to the great injury and- 
damage of the plaintiff who had always enjoyed an excel¬ 
lent reputation. 

25. The plaintiff was thus subjected to a private trial 
in which there was no evidence against her and punished 
by a verdict not only without evidence and illegal, but 
accompanied by publicity throughout the country which 
immediately destroyed her reputation and her opportu¬ 
nity for obtaining a means of livelihood. 

26. Because of this great and damaging publicity and 
in order to assure that the unfounded conclusion which 
had been broadcast throughout the country should be 
judged by the public in the light of the testimony actually 
presented, plaintiff requested that her appeal be heard 
in an open public hearing. Her request was denied. The 
request was renewed by telegram, a copy of which is 
attached as Exhibit F, and again denied by the Board. 

27. Another purported hearing was held on December 
8, 1948, on said appeal before a panel of the Loyalty Re¬ 
view Board consisting of the defendants Richardson, Sea- 

songood and Hebert. At said purported hearing 
17 the plaintiff testified further at length, presented 
a further affidavit and exhibits in her behalf and 
submitted some sixty affidavits in support of her loyalty, 
which had been received from all over the country. These 
affidavits came from persons who knew plaintiff well. 
They came from fifteen states and included bankers, fed¬ 
eral officials, state officials, union members, former union 
members, persons employed in industry, etc. 

28. Again not a single witness appeared in opposition. 
No persons purporting to have knowledge testified or 
even made a statement against her. The Board’s ques¬ 
tions concerned many matters of political opinion and the 
Board made a further exhaustive inquiry into plaintiff’s 
union activity. Against the mass of testimony presented 
on plaintiff’s behalf, the Board stated that it was giving 
weight to unsupported statements by unidentified inform¬ 
ants not under oath. 
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29. In no sense were the proceedings a hearing. No 
charges were presented and no specific issues were framed. 
No bounds of relevancy were observed and no witnesses 
appeared against the plaintiff. Plaintiff again had no 
opportunity to confront or cross-examine her accusers nor 
even to know who they were or to be informed of their 
accusations in sufficient detail to prepare her defense. 

30. The said panel of the Loyalty Review Board in a 
letter dated February 9 and received by plaintiff on 
February 11 stated that after having considered the entire 
record the Board “has reached the conclusion that the 
evidence in the entire record is sufficient to sustain the 
finding and decision of the Fourth Regional Loyalty 
Board.’’ It therefore affirmed that decision and stated 

that the defendant Ewing had been notified and re- 
18 quested to remove plaintiff’s name from the rolls 
of the Federal Security Agency “at once.” 

31. Despite the denial of the request for a public hear¬ 
ing the defendant panel or members of its staff released 
the fact of their adverse decision to the press and the 
first notice that a decision had been issued was received 
by plaintiff and her counsel from members of the press. 
The fact of the panel’s adverse decision was again broad¬ 
cast throughout the country by every medium of press 
and radio to the further great and irreparable damage 
of the plaintiff. 

32. The defendant Ewing thereupon summarily re¬ 
moved the name of the plaintiff from the rolls of the 
Federal Security Agency. Said removal was made with¬ 
out cause and solely at the request of the defendant panel 
of the Loyalty Review Board. A copy of the notice of 
removal is attached as Exhibit G. The removal was made 
without notice, without charges against the plaintiff, 
without the plaintiff being furnished with a copy of 
charges, without the plaintiff being allowed a reasonable 
time to file a written answer to such charges and without 
a written decision on the matter. It was made without 
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hearing and without cause and was a mere compliance 
with the request of the panel of the said Loyalty Review 
Board without any of the procedural or substantive deter¬ 
minations required from defendant Ewing by law as a 
prerequisite to a removal. 

33. Plaintiff’s counsel advised defendant Ewing that 
the said action was illegal and improper. The protest 
was rejected by defendant Ewing. 

34. On February 11 plaintiff’s counsel inquired of the 
Chairman of the Loyalty Review Board whether an appeal 
to the full Board could be had under the regulations. In 

return a reply was received dated the same date 
19 stating that the matter would be presented to the 
full Board on March 15. On March 18 plaintiff’s 
counsel received a letter from the acting chairman of the 
Loyalty Review Board advising that the full Board had 
“decided not to review” the panel’s decision of February 
9. 

35. The defendants Mitchell, Perkins and Mitchell act¬ 
ing as the Civil Service Commission, have ordered plain¬ 
tiff’s eligibility for federal employment cancelled for a 
period of three years. The decision to cancel such eligi¬ 
bility was based solely on the decision of the panel of the 
Regional Loyalty Board and the panel of the Review 
Board. 

36. The plaintiff through the unlawful actions of the 
defendants is suffering substantial injury which can be 
remedied only by her reinstatement in the federal service, 
with back pay. The actions of the defendants have not 
only removed her from her existing employment but have 
also made it impossible for her to obtain other employ¬ 
ment with the federal government. These actions to¬ 
gether with the publicity released by defendant Loyalty 
Review Board have destroyed plaintiff’s reputation and 
made it impossible for her to obtain other employment. 
The plaintiff has exhausted all remedies before any and 
all administrative agencies of the United States which 
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might have jurisdiction in this matter. There exists nd 
other adequate remedy at law for the injuries to which 
she has been and is being subjected. 

37. The suspension and removal of plaintiff by defend¬ 
ant Ewing from her position as staff training supervisor, 
USES, were unlawful and unconstitutional. Plaintiff was 
a person in the classified civil service of the United States 
within the meaning of 5 USC § 652 and defendant Ewing 

acted in violation of the procedure prescribed by 
20 that section because defendant Ewing did not sup¬ 
ply the plaintiff with notice of any charges pre¬ 
ferred against her, did not furnish her with a copy of such 
charges, did not allow her a reasonable time or any time 
for filing a written answer to such charges and did not 
furnish her with a written decision. In addition, defend¬ 
ant Ewing did not afford plaintiff a hearing on charges 
against her and acted illegally and arbitrarily in suspend¬ 
ing and removing the plaintiff. 

38. The defendant Ewing did not determine and could 
not determine that the removal of the plaintiff was for 
“such cause as will promote the efficiency” of the service. 
He did not give plaintiff his reasons in writing. Defend¬ 
ant Ewing could not make a determination that the re¬ 
moval of the plaintiff was for such cause as will promote 
the efficiency of the service because it was and is a fact 
that the efficiency of the service would not be promoted 
but would be impeded by the dismissal of the plaintiff. 
Her continued service as training supervisor in the USES 
was necessary at least until a replacement could be trained 
and no replacements were in fact available. 

39. The said defendant Ewing acted arbitrarily and 
illegally and in violation of the procedures set forth by 
law. His action was based solely on the request of the 
panels of the Regional Royalty Board and the Loyalty 
Review Board which recommendations were themselves 
illegal and arbitrary and which in addition defendant 
Ewing had no right to accept without pursuing the pro¬ 
cedures prescribed by law. 
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40. The action of the said defendant Ewing in suspend¬ 
ing and removing plaintiff deprived her of her liberty and 
reputation without due process of law in violation of the 

Constitution of the United States. The action was 
21 taken without charges, without evidence, without 
confrontation, without the right to cross-examina¬ 
tion and without a statement of reasons for the action. 
The standard of loyalty applied was so vague and indefi¬ 
nite in character as to be invalid in violation of the due 
process clause. It deprived plaintiff of her right to seek 
and retain federal employment for which she was quali¬ 
fied. Said action was a violation of the Fifth Amendment 
to the Constitution of the United States as a deprivation 
of liberty without due process of law. 

41. The said action was a violation of the prohibition 
against bills of attainder and ex post facto laws con¬ 
tained in Article I of the Constitution since it punished 
the plaintiff by depriving her of the opportunity to serve 
the government without a judicial trial. 

42. The punishment w^as imposed by defendant Ewing 
after purported hearings in which extensive inquiry was 
made into plaintiff’s political opinions and the decision 
w r as on information and belief based on plaintiff’s political 
opinions. It w’as thus in violation of the plaintiff’s rights 
of freedom of speech and opinion guaranteed under the 
First Amendment to the Constitution. 

43. Defendant Ew’ing purported to exercise judicial 
powers in violation of Article III of the Constitution as 
well as the prohibitions of Article I against bills of at¬ 
tainder and ex post facto law’s. 

44. The decisions of the panels of the Regional Loyalty 
Board and of the Loyalty Review Board were illegal and 
unconstitutional. Neither Board gave plaintiff a hearing 
and both Boards acted in violation of law, right and 

justice in making a decision against the plaintiff on 
22 the basis of a record containing no unfavorable 
information and consisting entirely of testimony 
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favorable to the plaintiff. Both panels acted arbitrarily, 
illegally and in abuse of discretion and in excess of statu¬ 
tory jurisdiction, authority and limitations in refusing to 
provide plaintiff with a hearing and refusing to give her 
specific charges so that she could file an answer and in 
failing and refusing to state their reasons for their action. 
They acted not only without the observance of the proce¬ 
dure required by law, but without substantial evidence 
and indeed without any evidence whatsoever. The Boards 
acted without a definition of the issues, without any state¬ 
ment of reasons for their action and were or purported 
to be governed by a standard so vague and indefinite in 
character as to contravene the due process clause. Under 
the circumstances the said Boards in making the decisions 
and the Loyalty Review Board in publishing its said deci¬ 
sions have acted not only to deny plaintiff liberty without 
due process of law but have illegally and arbitrarily caused 
irreparable injury by unauthorized and illegal publicity. 
The actions taken by the said Boards thus constituted a 
violation of the Fifth Amendment to the Constitution. 

45. The action of those Boards was taken after pur¬ 
ported hearings at which extensive inquiry was made into 
plaintiff’s union activity and her personal political opin¬ 
ions and their decisions were, on information and belief, 
based upon those activities and opinions. It was thus in 
violation of plaintiff’s rights of freedom of speech and 
opinion guaranteed under the First Amendment to the 
Constitution. 

46. The action complained of was also a violation of the 
prohibition against bills of attainder and ex post 

23 facto laws contained in Article I of the Constitution 
and attempted exercise of judicial power in viola¬ 
tion and attempted exercise of judicial power in violation 
of Article III of the Constitution. 

47. The said defendants members of the Civil Service 
Commission have acted illegally and unconstitutionally in 
cancelling plaintiff’s eligibility on the basis of the recom- 
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mendations of the panel of the Loyalty Boards as stated 
above because said cancellation of eligibility was illegal 
and improper since it was based on illegal and improper 
action of the Loyalty Boards and since defendant Com¬ 
mission has no authority in right or law or under the 
Constitution to deprive plaintiff of her liberty without 
due process of law and in violation of statutory right. 

48. The action of the Civil Service Commission in can¬ 
celling plaintiff’s eligibility deprived plaintiff of her right 
to seek and retain federal employment for which she was 
qualified.. This action was taken without charges, with¬ 
out confrontation, without the right to cross-examination 
and without a statement of reasons for the action. It 
purports to apply a standard of loyalty so vague and 
indefinite in character as to constitute no standard what¬ 
ever. This action deprived plaintiff of her liberty without 
due process of law in violation of the Fifth Amendment 
to the Constitution of the United States. 

49. This action punished plaintiff by depriving her of 
the opportunity to serve the government without a judi¬ 
cial trial and was in violation of the provision against 
bills of attainder and ex post facto laws contained in Ar¬ 
ticle I of the Constitution. 

50. The said punishment was on information and belief 
imposed upon plaintiff for her lawful union activity and 

her personal political opinions in violation of her 
24 rights of freedom of speech and opinion guaranteed 
her under the First Amendment to the Constitution. 

Wheeefore, the plaintiff prays: 

1. The Court render a declaratory judgment 

(a) That plaintiff was improperly suspended and im¬ 
properly removed from her position as staff training 
supervisor in the United States Employment Service of 
the Federal Security Agency. 
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(b) That the plaintiff is entitled to reinstatement to 
her position as staff training supervisor in the United 
States Employment Service of the Federal Security 
Agency, with back pay to November 3, 1948. 

(c) That the defendant Regional Loyalty Board and 
defendant Loyalty Review Board had no right or authority 
to make an adverse determination on the basis of the rec¬ 
ord before it and that it had no authority to request the 
dismissal of plaintiff from the Federal Security Agency. 

(d) That the defendant Administrator of the Federal 
Security Agency had no authority to remove plaintiff on 
the recommendation of the Loyalty Review Board or to 
suspend her on the recommendation of the Regional Loy¬ 
alty Board. 

2. That the Court order and direct defendant Ewing 
to reinstate the plaintiff to her position as staff training 
supervisor. 

3. That the Court enjoin the defendants Mitchell, Perk¬ 
ins and Mitchell, Richardson, Seasongood and Hebert, 
Martin, Blair and Anderson from interfering in any way 
with the plaintiff’s reinstatement in the Federal Security 
Agency or her employment in any other position for which 
she is eligible, or in any other government agency of the 
United States, and 

4. That the defendants be directed to withdraw and 
remove from the files all statements purporting to cancel 
plaintiff’s eligibility or to state that plaintiff should be 
suspended or dismissed and to restore plaintiff on its 
records to complete eligibility for all positions. 

5. That the Court grant such other and further relief 
as may be just and equitable in the premises. 

Arnold, Fortas & Porter 
1200—18th Street, N. W. 

Washington, D. C. 

By Thurman Arnold 
Thurman Arnold 
Attorneys for Plaintiff 
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26 Exhibit A 

Filed Apr 11 1949 
Federal Security Agency 
Personnel Journal 

May 28, 1940 

Page 45 

Office of the Director of Personnel 
Name Bailey, Dorothy 
Nature of action: Classified 

Position Field Training and Procedures Representa¬ 
tive 

Grade CAF-9 
Salary $3200 PA 
Bureau Social Security Board 
Division Employment Security 
Official Station Washington, D. C. 

The following information was not shown on the notice 
to the employee. 

Subject to Retirement Act Yes 
Authority C.S.Letter 5-23-40, File #195-13 SR :MCA 
Appropriation 7500507.001 
Entrance on duty date: 

Effective: 8-19-39 

Remarks: Section 6, Rule II. Subject to Retirement 
Act. It has been determined that this position is in De¬ 
partmental Service. 
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27 Exhibit B 

Filed Apr 11 1949 
Department of Labor 
United States Employment Service 
NOTIFICATION OF PERSONNEL ACTION 

1536—’49 

1. Name (Mr.—Miss—Mrs.—First—Middle Initial— 

Last) Miss Dorothy Bailey 

2. Date of Birth 6/8/10 

3. Journal or Action No. 270 

4. Date 5/28/48 

This is to notify you of the following action affecting 
your employment: 

5. Nature of Action (Use Standard Terminology) Re¬ 
instatement 

6. Effective Date 5/28/48 

7. Civil Service or Other Legal Authority C.S.C. Reg. 
7.104 

To * 

8. Position Title Training Officer (General Fields) 
CAF-13 

9. Service, Grade, Salary CAF-13 $7581 per annum 

10. Organizational Designations Program Policy Divi¬ 
sion Staff Training Branch 

11. Headquarters Washington, D. C. 

12. Field or Dept’l X Departmental 

13. Remarks This is the recall of a former status em¬ 
ployee reached in reduction in force This will terminate 
your previous temporary appointment effective May 27, 
1948 c.o.b. 
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Pay Adjustment July 11, 1948, $7911 

14. Signature or Other Authentication Marie Gurley 

15. Veteran Preference None X Unlimited 

16. Position Classification Action Vice X Vacancy 
CAF-13-139 (22) Ree’d from C.S.C. 3/19/48 

17. Sex F 


20. Subject to C. S. Retirement Act (Yes—no) Yes 
22. Legal Residence Minnesota Proved 
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Exhibit C 


Filed Apr 11 1949 

Copy 

1536—’49 


in your reply refer to File 4RLB:ghb and date of 
this letter 

Address : 

The Director 

Fourth U.S. Civil Service Region 
Nissen Building 
Salem 3, N. C. 

Washington 25, D. C. 

UNITED STATES CIVIL SERVICE COMMISSION 

Comprising Maryland, Virginia, North Carolina 
West Virginia, and District of Columbia 

Office of the Director, Washington 25, D. C. 

Registered Mail 

Miss Dorothy Bailey July 28, 1948 

4936 Butterworth Place, N.W. 

Washington, D.C. 

Dear Miss Bailey: 

Reference is made to your appointment to the position 
of Training Officer. 
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During the course of an investigation of your suitability 
for appointment, information was received which the Com¬ 
mission believes you should be given an opportunity to 
clarify. Consequently, there are inclosed an original and 
copy of an interrogatory to be answered by you under 
affirmation or oath. 

In order to expedite the handling of your case, it would 
be appreciated if you would answer the questions at the 
earliest possible date and return the original to the Com¬ 
mission within the ten days allotted you. The copy is 
for your use. 

Your cooperation in this matter will be appreciated. 

Very truly yours, 

/s/ Robt. A. Matjbeb 
Chairman Regional Loyalty Board 

Inclosure 

29 Filed Apr 11 1949 

Fourth United States Civil, Service Regional Office 


Washington, D. C. 
INTERROGATORY 


Dorothy Bailey 

30 As part of the process of determining your suit¬ 
ability for Federal Employment, an investigation of 
you has been conducted under the provisions of Executive 
Order 9835, which established the Federal Employees 
Loyalty Program. This investigation disclosed informa¬ 
tion which, it is believed, you should have an opportunity 
to explain or refute. 

The questions in the attached Interrogatory are based on 
the information received, and are to be answered in writing 
in sufficient detail to present fairly your explanation or 
answers thereto. When you have completed your answers, 
the instrument must be affirmed or sworn to before a 
Notary Public, in order to receive consideration by the 
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Commission in reaching a decision on your case. The 
original sworn instrument should be returned in the at¬ 
tached, self-addressed envelope within ten days from the 
date of receipt of the Interrogatory by you. The copy is 
to be retained by you. 

You are further advised that you have the right, upon 
request, to an administrative hearing on the issues in the 
case before the Regional Loyalty Board. You may appear 
personally before the Board and be represented by coun¬ 
sel or representative of your own choice; and you may pre¬ 
sent evidence in your behalf. Such evidence may be pre¬ 
sented by witnesses or by affidavit. 

The Board meets in Washington, D. C., only; conse¬ 
quently, any travel expense connected with your appear¬ 
ance before the Board must be borne by you. Unless it is 
indicated at the time of the return of the Interrogatory 
that you desire a hearing before the Board, it will be as¬ 
sumed by the Board that you intend your answer to the 
Interrogatory to be your full explanation of and answer 
to such questions. 

Regional, Loyalty Board 
Fourth U. S. Civil Service Regional Office 
Washington, D.C. 


31 I. 

What is your full name and present address? Dorothy 
Bailey 4936 Butterworth Place, N.W., Washington, D.C. 

H. 

When and where were you bora? June 8, 1910 Minne¬ 
apolis, Minnesota 

m. 

Have you ever been known by any other name than 
Dorothy Bailey? If your answer is yes, please give such 
names and the full circumstances. No. 
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IV. 

State the name of your employer, the title of your present 
position and your salary. I am employed by the Federal 
Government in the United States Employment Service in 
the Federal Security Agency. I have been employed by 
the United States Employment Service since Nov. 1933, with 
the exception of nine months last year when I was laid off 
as a result of a severe budget cut. I was recalled to my 
position in March of this year. My present title is Train¬ 
ing Officer, and my salary is $7911 per year. 

32 V. 

The Commission has received information to the effect 
that you are or have been a member of the Communist 
Party or the Communist Political Association; that you 
have attended meetings of the Communist Party, and have 
associated on numerous occasions with known Communist 
Party members. 

If the above information is correct, in whole or in part, 
or if you have ever been in any manner affiliated with the 
Communist Party or the Communist Political Association, 
please give (1) the location of the organization; (2) the 
nature and extent of your activities therein; (3) the ap¬ 
proximate dates of your membership and (4) the titles 
of any offices held by you, either past or present, in the 
organization. 

I am not now and I have never been a member of the 
Communist Party or the Communist Political Associa¬ 
tion. 

I have never attended a meeting of the Communist Party 
or the Communist Political Association, with the exception 
of the following meeting: 

At the time I was doing graduate work at Bryn Mawr 
College, in 1932, our graduate seminar in Social Econ¬ 
omy made a comparative study of all party platforms 
for the presidential election in that year. As a part 
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of this study, the members of the seminar attended 
meetings of four political parties and heard their presi¬ 
dential candidates speak—this included the following 
political parties: Republican, Democratic, Socialist, 
and Communist. This is the only Communist meeting 
that I have ever attended. 

I have never associated with any known Communist Party 
members. 

So far as I know, none of my friends or associates are 
members of the Communist Party. 

33 VI. 

The Commission has received information to the effect 
that you are or have been a member of the American League 
for Peace and Democracy, an organization which has been 
declared by the Attorney General to come within the pur¬ 
view of Executive Order 9835. 

If the above information is correct, in whole or in part, 
or if you have ever been in any manner affiliated with this 
organization, please give (1) the location of the organiza¬ 
tion; (2) the nature and extent of your activities therein; 
(3) the approximate dates of your membership; and (4) 
the titles of any offices held by you, either past or present, 
in the organization. 

I was at one time a member of the American League for 
Peace and Democracy. 

(1) I was a member of the Washington, D.C. Chapter 
of the League. 

(2) The nature and extent of my activities in that or¬ 
ganization, to the best of my recollection, was only 
to attend two general meetings of the organization. 

(3) I believe that I belonged to the organization for ap¬ 
proximately from six months to one year. I do not 
recall the dates, but I believe that it was sometime 
in the period around 1938 and 1939. 

(4) I did not at any time hold any office in the organi¬ 
zation, nor did I serve on any committee. My par- 
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ticipation consisted solely of attendance at two gen¬ 
eral membership meetings as I have stated above. 

34 vn. 

The Commission has received information to the effect 
that yon are or have been a member of the Washington 
Committee for Democratic Action, an organization which 
has been declared by the Attorney General to come within 
the purview of Executive Order 9835. 

If the above information is correct, in whole or in part, 
or if you have ever been in any manner affiliated with this 
organization, please give (1) the location of the organiza¬ 
tion; (2) the nature and extent of your activities therein; 
(3) the approximate dates of your membership; and (4) the 
titles of any offices held by you, either past or present, in 
the organization. 

I am not now and I have never been a member of the 
Washington Committee for Democratic Action, and so 
far as I recollect, I have never attended a meeting of 
that organization. 

vm. 

Are you now, or have ever been, a member of, or in 
any manner affiliated with, the Nazi or Fascist movements 
or with any organization or political party whose objective 
is now, or has ever been, the overthrow of the Constitu¬ 
tional Government of the United States? 

If your answer to the above question is in the affirmative, 
please give (1) the name and the location of each such 
organization; (2) the nature and the extent of your activi¬ 
ties therein; (3) the approximate dates of your member¬ 
ship; and (4) the titles of any offices held by you in each 
such organization. 

I am not now, nor have I ever been, a member of, or 
in any manner affiliated with, the Nazi or Fascist 
movements or with any organization or political party 
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whose objective is now, or ever has been, the overthrow 
of the Constitutional Government of the United States. 

35 IX. 

Please note hereon any comments you desire to make 
regarding your loyalty to the United States which you 
feel would aid the Commission in determining your suit¬ 
ability for Federal employment. 

I was deeply shocked to read the statements contained 
in this Interrogatory. 

I believe that my record in 14 years of service in the 
Federal Government speaks for itself as an “aid to 
the Commission in determining my suitability for Fed¬ 
eral employment.” 

If there is any doubt, I wish to* state for the record 
that I am, and always have been loyal to the United 
States and its form of government, and loyal only to 
the United States. 

I request an administrative hearing in this matter in 
order that I may clarify any questions you may have 
concerning my loyalty to the United States, and qualify 
myself for continued Federal employment/in a kiad 
of work and a governmental program (ihe United 
States Employment Service) with which I am, and long 
have been, deeply concerned. 
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36 Exhibit D 

Filed Apr 11 1949 

United States Civil Service Commission 


Fourth United States Civil Service Region 


Office of the Director, Washington 25, D. C. 


Miss Dorothy Bailey 

4936 Bntterworth Place, N. W. 

Washington, D. C. 


Dear Madam: 


(Date) November 1, 1948 


As shown in the attached copy of a letter to your em¬ 
ploying agency, it has been found that, on all the evidence, 
reasonable grounds exist for belief that you are disloyal 
to the Government of the United States. 

Your application for or eligibility from each of the ex¬ 
aminations mentioned below has been cancelled and you 
have been barred from civil service examinations in the 
Federal service for a period of three years from October 
29, 1948. When the period of debarment has expired the 
Commission will, upon request, consider the removal of 
the bar. 

If you wish to appeal the Board’s decision, the Loyalty 
Review Board, U. S. Civil Service Commission, Washing¬ 
ton 25, D. C., should be notified within 20 days from the 
date of receipt by you of this letter. If you appeal, you 
should at the same time notify your employing agency and 
this Board. 

Very truly yours, 


Robt. A. Maurer 
Chairman, Loyalty Board 
Fourth U. S. Civil Service Region 
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Examinations: Training Specialist, CAF-11,12,13 (Cen¬ 
tral Office, Civil Service Administrative Officer, CAF-11, 
12, Commission) & 13 

Attachment Training Specialist, CAF-11, 12, 13 (Fourth 
Regional Office, Civil Service Commission) 

37 Director of Personnel 

U. S. Employment Service 

Federal Security Agency November 1, 1948 

Washington 25, D. C. 

Dear Sir: 

Reference is made to the case of Miss Dorothy Bailey, 
who was appointed to the position of Training Officer on 
March 25, 1948, and who was investigated under the pro¬ 
visions of Executive Order 9835. 

As a result of such investigation and after a hearing 
before this Board, it was found that, on all the evidence, 
reasonable grounds exist for belief that Miss Bailey is dis¬ 
loyal to the Government of the United States. 

Therefore, she has been rated ineligible for Federal em¬ 
ployment; she has been barred from competing in civil 
service examinations for a period of three years, and your 
office is instructed to separate her from the service. Since 
Miss Bailey may appeal from this determination within 
twenty days from the date of receipt by her of a copy of 
this letter, the effective date of her separation should be 
not less than twenty-five days from the date of receipt by 
your office of this letter. Meanwhile, however, you are 
instructed immediately to suspend Miss Bailey from duty. 

In the event Miss Bailey appeals to the Loyalty Review 
Board, you are instructed to postpone her separation and 
carry her in a suspended status until her appeal is decided. 

The procedural requirements of Section 9.102 of the 
Civil Service Regulations are not applicable since this re¬ 
moval is requested by the Commission under Section 5.4 
of Rule V. 
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Please advise this Board of the date of Miss Bailey’s 
separation from the service. 

Very respectfully, 

Robt. A. Maurer 
Chairman, Loyalty Board 
Fourth U. S. Civil Service Region 

cc: Miss Dorothy Bailey 

38 Exhibit E 

FEDERAL SECURITY AGENCY 
Social Security Administration 
Washington, D. C. 

Zone 25 

OFFICE OF THE COMMISSIONER 

November 3, 1948 

Miss Dorothy Bailey 
4936 Butterworth Place, NW. 

Washington, D.C. 

Dear Miss Bailey: 

We have been advised by Robert A. Maurer, Chairman 
of the Loyalty Board, Fourth U. S. Civil Service Region 
that “as a result of such investigation and after a hearing 
before this Board, it was found that, on all the evidence, 
reasonable grounds exist for belief that you are disloyal 
to the Government of the United States / 9 
As a result of this decision we are advised by the Civil 
Service Commission that unless you decide to file, appeal 
that we are required to separate you from the service and 
that in the event of an appeal you would be suspended 
until the appeal is decided. I understand from Arthur W. 
Motley, Deputy Director, Bureau of Employment Security, 
that you are filing an appeal and we are, therefore, sus- 
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pending you from duty until your appeal is decided. This 
suspension will become effective at 5:00 p.m., November 3, 
1948. 

Sincerely yours, 

A. J. Altmeyer 
Commissioner 


39 Exhibit F 

Filed Apr 11 1949 
1536—*49 


DECEMBER 4, 1948 DAY LETTER 

SETH W. RICHARDSON, ESQ. 

LOYALTY REVIEW BOARD 
WASHINGTON, D. C. 

REYOURLET DOROTHY BAILEY CASE I AM DIS¬ 
TURBED BY YOUR RULING THAT HEARING WILL 
NOT BE PUBLIC. I ASK RECONSIDERATION SO 
THAT THE PRESS AND PUBLIC MAY KNOW ALL 
THE FACTS. THE GENERAL PROVISIONS FO ; R SE¬ 
CRECY WERE ADOPTED AS A PROPER SAFE¬ 
GUARD TO PROTECT THE ACCUSED. IN THIS 
CASE THROUGH NO FAULT OF MISS BAILEY’S 
THAT SECRECY HAS BEEN BROKEN AND THE 
ADVERSE DECISION OF THE REGIONAL BOARD 
HAS RECEIVED NATIONWIDE PUBLICITY. IT IS 
MISS BAILEY’S RIGHT THAT THE PUBLIC SHALL 
KNOW HOW COMPLETELY UNFOUNDED THAT DE¬ 
CISION IS AND THAT SHE BE GIVEN THE PUBLIC 
HEARING CONSONANT WITH OUR CONSTITU¬ 
TIONAL TRADITIONS OF JUSTICE. 

ARNOLD, FORTAS & PORTER 
BY PAUL A. PORTER 


30 


40 Exhibit G 

Filed Apr 11 1949 
FEDERAL SECURITY AGENCY 
Social Security Administration 
NOTIFICATION OF PERSONNEL ACTION 

1. Name (Mr.—Miss—Mrs.—First—Middle Initial— 
Last) Miss Dorothy Bailey 

2. Date of Birth 6-8-10 

3. Journal or Action No. 1-a 

4. Date 2-11-49 

This is to notify you of the following action affecting 
your employment: 

5. Nature of Action (Use Standard Terminology) Re¬ 
moval 

6. Effective Date 2-11-49 (Close of business) 

7. Civil Service or Other Legal Authority C.S. Letter 
dated 2-9-49 

From 

Training Officer (General Fields) CAF-13, $7911.00 per 
annum Bureau of Employment Security Employment 
Service Organization and Methods Staff Training 
Branch Washington, D.C. (E S 901-60) X Departmen¬ 
tal 


13. Remarks Ordered removed by the United States 
Civil Service Commission, letter dated February 9, 1949, 
signed by Seth W. Richardson, Chairman, Loyalty Review 
Board, “That reasonable grounds exist for belief that Miss 
Bailey is disloyal to the Government of the United States”. 

14. Signature or Other Authentication 

Robert C. Goodwin. 

15. Veteran’s Preference None X 

• ••••••••• 
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17. Sex F 

• ••••••••• 

19. Appropriation 7590567.001 

20. Subject to C. S. Retirement Act (Yes—No) Yes 

• ••*•**•*• 

22. Legal Residence Minnesota 

41 Filed Apr 20 1949 

Motion for Mandatory Injunction Pendente Lite 

Plaintiff moves this Honorable Court to order that de¬ 
fendant Ewing reinstate plaintiff to her position as staff 
training supervisor in the United States Employment Serv¬ 
ice of the Federal Security Agency pending final decision 
of this cause. As reasons for this motion, plaintiff states 
as follows: 

As appears from the complaint and affidavit of plaintiff 
attached hereto, plaintiff has been dismissed from her said 
position on grounds of disloyalty. As the complaint al¬ 
leges, there is no basis in law or fact for the said dismissal 
and plaintiff requests reinstatement along with other reme¬ 
dies. The dismissal of the plaintiff under these circum¬ 
stances has caused her irreparable injury, loss of employ¬ 
ment and loss of opportunity for employment. If rein¬ 
statement is not ordered pendente lite this irreparable 
injury will continue. On the other hand, if reinstatement 
is ordered, no injury will come to the United States Gov¬ 
ernment. Plaintiff at the time of her suspension and 
dismissal had been employed in the same position in the 
United States Employment Service for a period of many 
years except for a brief layoff due to reduction in 

42 force. The work she was performing is essential 
to Government operations and cannot presently be 

conducted because it is impossible for the Government to 
obtain an adequate replacement within a reasonable period 
of time. In addition, the work of plaintiff as training 
specialist, although of important character, does not in- 
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volve confidential matters and the Government cannot in 
any way be injured by her retention or reinstatement, even 
though it should ultimately be held that the dismissal was 
justified. 

Thus, independently of the final outcome of this litiga¬ 
tion, it will be to the best interests of the Government that 
plaintiff be reinstated to her position pending decision and 
it will avoid irreparable injury to the plaintiff. 

Respectfully submitted, 

Arnold, Fortas & Porter 
1200—18th Street, N.W. 
Washington, D. C. 

By Thurman Arnold 

Thurman Arnold 
Attorneys for Plaintiff 

43 Filed Apr 20 1949 

Affidavit of Dorothy Bailey 

Dorothy Bailey, being duly sworn, deposes and says: 

1. I am the plaintiff in the above-entitled action. 

2. I have read the complaint in the above-entitled action 
and it is true as to all statements made therein as to knowl¬ 
edge, and as to statements made therein on information 
and belief, I believe them to be true. 

3. The position which I have held in the United States 
Employment Service of the Federal Security Agency does 
not involve the handling of confidential material. 

4. My duties in that respect have been as follows: 

Each State has a State Employment Service affiliated 
writh the United States Employment Service. Every State 
has agreed to carry out the Employment Service programs 
for Placement of Workers in Jobs, Employment Counsel¬ 
ing, Gathering and Distributing Labor Market Informa- 
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tion, and Providing Service to Veterans. They have agreed 
to carry out these programs according to procedures and 
policies in the Employment Service Manual. 

Every State Employment Service also carries on train¬ 
ing programs to be sure that: 

44 1. Each employee knows how to do his job quickly 
and efficiently. 

2. The service offered to the public by the Employment 
Service is constantly improved. 

This means that: 

1. Every new employee must be shown how to do his 
job. 

2. Old employees must be shown how to do their jobs 
better and how to carry out new tasks assigned to them. 

This training is done either in groups with the supervisor 
or someone from the State Office as “ instructor” or in¬ 
dividually by the supervisor. For example, a manager 
of a local employment office might hold training classes 
for a group of new interviewers in his office. Or the State 
Veterans’ Employment Representative might give a train¬ 
ing course to a group of Veterans’ Employment Repre¬ 
sentatives from several local employment offices. 

Experience has shown that this training can be done 
more quickly and more effectively if “Training Outlines” 
are provided for the use of the “instructor”. In order to 
prevent the needless and expensive duplication of effort 
in having all 48 States develop plans and outlines to train 
new and old employees, the national office of the Employ¬ 
ment Service develops suggested training programs for the 
States to use. These training outlines are all based on 
the Employment Service Manual which contains step-by- 
step procedures explaining what is to be done and how it is 
to be done. The Employment Service Manual serves as a 
textbook for the State Employment Service em- 

45 ployee. I had no responsibility for the preparation 
or content of this Manual. I was responsible for 
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developing the training outlines, based on this Manual, for 
the use of the “instructor’’. These outlines contained the 
facts to be presented; questions to be raised for discussion 
(and suggested answers); typical cases taken from em¬ 
ployment ervice operation which are used for discussion 
on a “How would you handle?” basis; pictures, diagrams 
and charts to make the material more easily understood; 
demonstrations of how to perform the operation correctly, 
and methods for providing practice in doing parts of the 
job. 

I was responsible for using the best “teaching” or train¬ 
ing techniques developed in industry, schools and other 
government agencies and for developing new and more 
effective training methods—all with the objective of as¬ 
sisting the State Employment Services to train their em¬ 
ployees to do their jobs as quickly and effectively as pos¬ 
sible. 

In addition, I had the responsibility for visiting State 
Employment Services and giving assistance to State 
Directors and State Staff Training Supervisors in im¬ 
proving their State training programs. This involved 
observing and reviewing their current training pro¬ 
grams and giving assistance on how to find the weak¬ 
nesses in operating which can be improved through train¬ 
ing, how to plan and prepare training programs, how to 
conduct training meetings and how to evaluate the results 
of the training. 

My work was in no sense secret or sensitive. The Em¬ 
ployment Service Manual on which my work was based is 
a public document, available on request to schools, 
46 industry, or private agencies concerned with similar 
operations. The training programs I developed are 
also available upon request to persons engaged in related 
work, and are available to the public in public libraries in 
many parts of the country. 
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5. Since my suspension on November 3, 1948, I have not 
been employed and have been unable to find employment. 

6. My dismissal has been widely publicized throughout 
the country and I cannot obtain employment elsewhere. 

7. My special skills in training are such that government 
service is the only place in which employment is available 
and since I am barred from federal service on the ground 
of loyalty no state agency will employ me. I have no 
independent income and must rely for my support on sav¬ 
ings and the aid of my family while this trial continues 
unless I am reinstated. For the information of the Court 
there are attached hereto true copies of the following docu¬ 
ments : 

1. A copy of a letter of plaintiff’s counsel to each of the 
members of the full Loyalty Review Board with the fol¬ 
lowing attachments: 

(a) Mr. Richardson’s letter granting the review, dated 
February 11,1949 

(b) A copy of the affidavits made in Miss Bailey’s be¬ 
half and a summary of them 

(c) A copy of Miss Bailey’s affidavit submitted to the 
Review Panel 

(d) A copy of our letter of February 11, 1949 to the 
Honorable Seth Richardson 

(e) A copy of the transcript before the Fourth Regional 
Board 

(f) A copy of the transcript before the Review Panel. 

47 2. A copy of a letter of plaintiff’s counsel dated 

February 28, 1949 addressed to the Loyalty Review 
Board. No reply to this letter was received. 

3. A copy of a letter from Plaintiff’s counsel to Seth W. 
Richardson dated February 23, 1949. 

4. Copies of two letters dated February 28 from Seth 
W. Richardson to plaintiff’s counsel. 
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5. A copy of a letter from plaintiff’s counsel to Seth W. 
Richardson dated March 4, 1949. 

Dorothy Bailey 
Dorothy Bailey 

Subscribed and sworn to before me this 20th day of April 
1949. 

(Notarial Seal) Marguerite E. O’Brien 

Notary Public, D. C. 

My commission expires April 14, 1951. 

48 Letter of Arnold, Fortas & Porter 

Filed Apr 20 1949 

Arnold, Fortas & Porter 

1200 Eighteenth Street, N. W. 

Washington 6, D. C. 

We direct this letter to you as a member of the Loyalty 
Review Board. A panel of your Board on February 9, 
1949, sustaining a decision of the Fourth Regional Board, 
held that Miss Dorothy Bailey, an employee of the Fed¬ 
eral Security Agency, is unsuited for federal employment. 
Your Chairman, Mr. Seth Richardson, informs us (as ap¬ 
pears in his letter marked Enclosure A) that you will con¬ 
sider whether or not your Board will review the decision of 
the panel at your meeting on March 15. 

We are anxious for a speedy determination of this ques¬ 
tion. It is a step prerequisite to our being able to present 
Miss Bailey’s case in court. Any delay will be a hard¬ 
ship on Miss Bailey because since November 3, 1948, she 
has been without pay and unable to obtain other employ¬ 
ment because of the publicity attending the decision as to 
her loyalty. 

We therefore send you in advance of your March 15 
meeting a complete record of the case and our reasons 
why we think the action of your panel should be reversed. 
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QUESTIONS PRESENTED 

The record presents the following questions: 

1. May a federal loyalty board convict and publicly brand 
a federal employee as unfit for further federal service on 
account of her loyalty in a case where all the uncontra¬ 
dicted testimony in the record shows her reputation has 
been good, her service efficient and her activities incon¬ 
sistent with Communist sympathies? 

49 2. Should a decision of a federal loyalty board 

be sustained when it is supported only by uswora 
statements by witnesses unidentified even to those members 
of the Board who have pronounced judgment upon the em¬ 
ployee and which statements have never been disclosed to 
the accused employee? 


ARGUMENT 

The entire record which is attached hereto contains not 
a syllable of information which can be regarded as deroga¬ 
tory to Miss Bailey’s loyalty other than statements made 
by the Fourth Regional Board Examiner and by Mr. 
Richardson on appeal that they were in possession of 
such information. According to the Examiner and Mr. 
Richardson, unnamed informants in unsworn, statements 
alleged that Miss Bailey had been a member of the Com¬ 
munist Party and was sympathetic to Communism. Even 
though counsel asserted that the investigative facilities 
should at least disclose some corroborative evidence such 
as dates and places of meetings or the names of fellow 
members, neither the Board nor the panel were able to 
produce a single corroborative allegation. It was apparent 
that even the members themselves did not know the identity 
of the informers. The Boards were unable to accede to re¬ 
quests that the informants be identified, that they make 
their allegations under oath, or that counsel be given an 
opportunity to crossexamine them. 
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The following statements appear in the record on ap¬ 
peal: 

1. At page 11, response to a question by counsel as to 
the identity of the informers, Mr. Richardson said, 
“I haven’t the slightest knowledge as to who they were 
or how active they have been in anything.” 

2. At page 72, in reply to a question as to whether the 
the information was given under oath, Mr. Richard¬ 
son replied, “I don’t think so.” 

Under no possible standards can these vague accusations 
be considered as competent evidence. 

The affirmative testimony in Miss Bailey’s behalf was 
overwhelming. Not only did Miss Bailey herself specifi¬ 
cally and under oath deny each charge; she also answered 
each question, both relevant and otherwise, directed to her 
at both hearings. Witnesses, testifying under oath, 
50 appeared in Miss Bailey’s behalf. These included 
the Minister of the Metropolitan Memorial Meth¬ 
odist Church of Washington, D.C., the Chief of the Organi¬ 
zations and Management Branch of USES, the Chief of 
the Organizations and Methods Division of USES, and 
the FSA official in charge of employment training activi¬ 
ties. In addition, sworn affidavits were submitted in Miss 
Bailey’s behalf by prominent citizens who could not be 
present at the hearings. These included such persons as: 
the Circulation Director of the Washington Post, a direc¬ 
tor of Socony Vacuum Oil Company, a Vice President and 
Director of the Maryland Dry Dock Company and others. 

On appeal, and after the Loyalty Board’s decision as 
publicized in the press, some sixty additional affidavits 
were submitted (many unsolicited) from residents of four¬ 
teen states and the District of Columbia including a num¬ 
ber of business executives, bankers, state officials, college 
classmates, union officers in both the AFL and the CIO, and 
many others. Copies of all the affidavits submitted in Miss 
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Bailey’s behalf and a summary of them are attached hereto 
as Enclosure B. 

Miss Bailey has been employed by the Federal Govern¬ 
ment since 1933 except for a brief layoff due to reduction 
in force last year. She is a permanent classified civil serv¬ 
ice employee with a long record of excellent performance 
on the job. 

We would like to direct your attention to Enclosure C, 
the affidavit of Miss Bailey. In that affidavit and the ex¬ 
hibits thereto, various positions entertained by Miss Bailey 
on significant issues are set forth and documented. Since 
one of the familiar standards for the determination of an 
employee’s loyalty has been the employee’s adherence to 
or divergence from certain “party line” tenets, we re¬ 
spectfully point out that in addition to the other affirma¬ 
tive testimony on Miss Bailey’s behalf, she has taken a 
documented position on the following issues, each one of 
which has been in opposition to the socalled “party line”. 

1. Prior to the war, and prior to the German invasion 
of Russia, Miss Bailey supported both the lend-lease pro¬ 
gram and selective service (Affidavit, page 7). 

2. Miss Bailey has consistently supported the Marshall 
Plan and the European Recovery Program (Affidavit, 
page 7). 

3. Miss Bailey was opposed to endorsing the candidacy 

of Henry Wallace for President (Affidavit, page 8). 
51 4. Miss Bailey has urged that the officers of her 

union sign the so-called non-Communist oath re¬ 
quired by Section 9(h) of the Taft-Hartley Act (Affidavit, 
page 9). 

5. Miss Bailey opposed the foreign policy resolution 
adopted at the Atlantic City convention of the UPW in 
1946. This resolution was reputedly Communist inspired 
(Affidavit, page 10). 

To sum it up, it is apparent on the face of the record 
without even an attempt at contradiction 
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(a) that Miss Bailey has never followed the “party 
line” or engaged in any Communist activities; 

(b) that her reputation and associations are of the 
highest character; 

(c) that her service to the government has been loyal 
and efficient. 

We insist that such a record requires a decision that 
Miss Bailey is loyal. We further insist that secret, un¬ 
sworn statements of unidentified informants, whom the 
Board admits are unknown to it, cannot be made the basis 
of a decision of disloyalty without violating the Constitu¬ 
tion of the United States. 

The nature of the penalty visited on Miss Bailey is of 
the severest character, creating a far greater hardship than 
conviction for many crimes. It has the effect of destroy¬ 
ing her career both within the government and outside. 

We finally urge that the procedure adopted by the Board 
is contrary to constitutional standards. Miss Bailey was 
tried in secret. Her motion for a public trial was denied. 
Yet in denying her a public trial, the Chairman of the panel 
announced that he would reserve the right of making the 
decision public if he so desired. He said, 

“A transcript will be made of the proceedings, which 
both sides will have, which the element of publicity 
will be in our own hands to take care of as each side 
may determine.” (App. p. 2) 

Immediately after the decision against Miss Bailey, it 
was released to the press. Her conviction appeared in 
the newspapers before the decision reached Miss Bailey 
or her attorneys. Miss Bailey stands publicly branded as 
disloyal to her government on secret testimony and an un¬ 
disclosed record. She has been refused a public trial and 
at the same time been penalized by a public sentence. This 
we insist is unconstitutional. 

52 In order to make the issues in this case clear to 
the entire Board, we request that Miss Bailey be 


permitted to appear and be represented by counsel. Fur¬ 
thermore, we request a hearing before the entire Board be 
public since the decisions both of the Regional Board and 
the Review Board panel were given the widest publicity. 
In support of this request we attach a letter as Enclosure 
D sent to Chairman Seth Richardson dated February 11 
explaining in more detail the circumstances relating to the 
publicity. 

In order to assist you in reaching your conclusion, we 
are enclosing herewith: 

(a) Mr. Richadson’s letter granting the review, dated 
February 11, 1949 

(b) A copy of the affidavits made in Miss Bailey’s be¬ 
half and a summary of them 

(c) A copy of Miss Bailey’s affidavit submitted to the 
Review Panel 

(d) A copy of our letter of February 11, 1949 to the 
Honorable Seth Richardson. 

(e) A copy of the transcript before the Fourth Regional 
Board 

(f) A copy of the transcript before the Review Panel. 

Since the panel’s decision has been the subject of pub¬ 
licity emanating from sources within the Loyalty Review 
Board, this office and Miss Bailey have been subjected to 
numerous inquiries concerning what course Miss Bailey 
proposes to take with respect to the panel’s decision. In 
justice to Miss Bailey and in order to dispel the unfortu¬ 
nate impression created by the public release of the deci¬ 
sion, we are making this letter a matter of public record in 
order that interested persons who have been advised of 
the panel’s decision may also be advised of the fact that 
Miss Bailey and her counsel propose to take every ap- 
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propriate step to obtain the complete vindication to which 
she is entitled. 


Respectfully submitted, 

Arnold, Fort as & Porter 
By 

Paul A. Porter 

53 Letter of Seth W. Richardson 

Filed Apr 20 1949 

UNITED STATES CIVIL SERVICE COMMISSION 

Washington 25, D.C. 

February 11, 1949 

Mr. Paul A. Porter 
Arnold, Fortas and Porter 
1200 Eighteenth Street, N. W. 

Washington 6, D. C. 

Dear Mr. Porter: 

I have your inquiry of February 11 in the Bailey mat¬ 
ter. 

You are quite right in concluding that a majority of the 
members of the Board may, in their discretion, review 
the decision of a panel. At this writing the Board has 
never had presented to it an application for such review. 
However, the Board will regard your letter of February 
11 as a timely request by Miss Bailey for a review by the 
Board of the decision of the panel in the Dorothy Bailey 
case. 

A meeting of the Board is presently scheduled for March 
15, and on that date I will see to it that your request is 
presented to the Board and that you are thereafter 
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promptly notified of the action of the Board in the prem¬ 
ises. 

Very truly yours, 

/s/ Seth W. Richardson 
Seth W. Richardson 
Chairman Loyalty Review Board 

54 Summary and Analysis of Affidavits 

Filed Apr 20 1949 

It is impossible to get a picture of the content of these 
affidavits without reading them. However, the following 
summary provides an indication of the support given to 
Miss Bailey from persons in a wide field of activities and 
located throughout the United States. 

Seventy-eight affidavits were submitted in Miss Bailey’s 
behalf. They come from fourteen states and the District 
of Columbia, including affidavits from Arizona, California, 
Colorado, Connecticut, Illinois, Iowa, Kansas, Maryland, 
Missouri, New Hampshire, New York, Ohio, Virginia and 
Washington, as well as the District of Columbia. 

Everyone who has submitted an affidavit has known Miss 
Bailey over a period of years. The majority has at one 
time worked with Miss Bailey in the United States Employ¬ 
ment Service. Almost all of these have known Miss Bailey 
socially as well as professionally. 

On the industrial side affidavits were submitted by the 
President of the American Management Association— 
Lawrence A. Appley; William Purnell Hall, Vice President 
of Maryland Drydock Company; Albert L. Nickerson, Di¬ 
rector, Socony Vacuum Oil Company; John Collins, Per¬ 
sonnel Director, R. H. Macy Company; John J. Corson, 
Circulation Director, Washington Post; Vernon McGee, 
former Assistant Director, Industrial Relations, Montgom¬ 
ery Ward and Company; the Assistant Director of Indus¬ 
trial Relations of the Portsmouth Steel Company—Thomas 
W. McConkey; the Vice President of the Transportation 



Association of America—Leif Gilstad; the Vice President 
of the Federal Reserve Bank of St. Lonis—William H. 
Stead; an official of the Guarantee Bank and Trust Com¬ 
pany of Cedar Rapids, Iowa—David Ruml. 

These affidavits include such statements as: 

“I know for certain that Miss Bailey’s own personal opin¬ 
ions have not followed the Communist Party Line.” 


“I am in a position to say, however, that my contacts 
with Miss Bailey resulted in an appraisal by me that 
causes me to be disturbed and confused that there is the 
slightest possibility of her loyalty being questioned.” 

“In all these years, I have never known Miss Bailey to 
say anything, to indicate an attitude or to have organiza¬ 
tional or personal associations which would provide the 
slightest ground for anyone doubting her complete loyalty 
to the United States and to our form of government.” 


“On the basis of her service and my acquaintance with 
her, I am confident in her loyalty and have never heard or 
seen any evidence which would justify the charge that she 
has been a member of the Communist Party, or that she 
associates with known Communists.” 


There are affidavits from Directors of State Agencies 
with whom Miss Bailey has worked as a representative of 
the national office of USES. These include James G. 
Bryant, Director of Employment, California State Depart¬ 
ment of Employment; A. F. Hardy, State Director, Wash¬ 
ington State Employment Service; Bernard E. Teets, 
Executive Director, Department of Employment Security, 
Denver; Mrs. Abby L. Wilder, Director, New Hampshire 
State Employment Service. 

55 From the field of education are affidavits from: 

Ronald Haughton, Assistant Director of Indus- 
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trial Relations, University of California, Dr. Mordecai W. 
Johnson, President of Howard University, and Dr. Joseph 
L. Johnson, Dean of the School of Medicine, Howard Uni¬ 
versity. 

Affidavits are included from the following union officials: 

T. J. McCarthy, President, Local 403 Oil Workers Inter¬ 
national Union-CIO, J. C. Turner, Vice President and 
Business Representative, Local 77, International Union of 
Operating Engineers, and Vice President of the Washing¬ 
ton Central Labor Union, Charles Gray, President, Local 
10, United Public Workers of America. 

There are affidavits from thirteen former members of 
Local 10, United Public Workers. Many of these state 
that although they resigned from the United Public Work¬ 
ers because of differences of opinion with the National 
Union, these differences did not exist between them and 
Miss Bailey. They said that they had supported Miss 
Bailey in the past and even after severance they continued 
to have the highest respect for and confidence in her. 

Other affidavits come from Regional officials of the United 
States Employment Service, officials and fellow-workers 
in the national office of the United States Employment 
Service, officials and staff members in other Federal 
agencies, city officials, and other personal friends. 

In summary, these affidavits uniformly stress the fol¬ 
lowing points: 

(a) On the basis of her actions and view points, Miss 
Bailey has consistently conducted herself in such a 
way that the charge that she is a Communist or Com¬ 
munist sympathizer is inconceivable. 

(b) Miss Bailey is and always has been a loyal Ameri¬ 
can devoted to democratic principles. 

(c) Miss Bailey has been a conscientious and efficient 
public servant. 

(d) The separation of Miss Bailey from government 
service is a serious loss to the Federal service. 
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437 Filed Apr 26 1949 

Affidavit of Seth W. Richardson in Opposition to Plain¬ 
tiff’s Application for Mandatory Injunction Pendente 
Lite 

City op Washington ) 

)ss 

District of Columbia ) 

Seth W. Richardson, being duly sworn, deposes and 
says: 

1 . 

I am the Chairman of the Loyalty Review Board, United 
States Civil Service Commission, and am named as a de¬ 
fendant herein. I have read the complaint of Dorothy 
Bailey, filed in the within action, the application for a 
mandatory injunction pendente life, and plaintiff’s affi¬ 
davit and exhibits submitted in support of the application. 

2 . 

On November 11, 1947, the United States Civil Service 
Commission appointed me Chairman of the Loyalty Re¬ 
view Board, established by Executive Order No. 9835, and 
as such in the course of my official duties, I have personal 
knowledge of the facts leading to the denial of reinstate¬ 
ment and removal of the plaintiff from Government service. 
This action was taken pursuant to law, upon a finding that 
on all the evidence reasonable grounds exist for belief 
that the plaintiff is disloyal to the Government of the 
United States. 

438 3. 

It is clear to all that the United States Government has 
the duty to take all steps necessary to eliminate disloyal 
employees and to prevent the employment or reinstatement 
of disloyal persons in the best interests of the United 
States and to promote the efficiency of the Government 
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service. More important, however, and in the posture of 
world conditions, this is an urgent and critical necessity 
because of its relationship to the national defense and the 
safety of the United States. 

The Nation and its Government have been concerned 
with this problem for some time. On August 2, 1939, Con¬ 
gress passed legislation (53 Stat. 1148, 18 U.S.C. 61i, now 
5 U.S.C. 118j) which made it unlawful for any person em¬ 
ployed by the Federal Government to have membership 
in any political party or organization which advocates the 
overthrow of our constitutional form of government. Since 
1941 the Congress has inserted similar language in each 
of its appropriation bills. The United States Civil Serv¬ 
ice Commission in 1940 declared that it would not certify 
for employment the name of any person who was a mem¬ 
ber of the Communist Party, the German-American Bund, 
or any Communist or Nazi organization. 

As a result of the lack of uniformity in application of 
these laws and regulations and following congressional 
study and the report of the President’s Temporary Com¬ 
mission on the Loyalty Program, there followed on March 
21, 1947, Executive Order 9835 which established proce¬ 
dures for the administration and accomplishment of the 
employees loyalty program which, among other things, 
directed the creation of the Loyalty Review Board of the 
Civil Service Commission in aid and furtherance of the 
program. 

The President stated in his Executive Order the 
439 imperative need for such action in these words: 

Whereas each employee of the Government of the 
United States is endowed with a measure of trustee¬ 
ship over the democratic processes which are the heart 
and sinew of the United States; and 
Whereas it is of vital importance that persons em¬ 
ployed in the Federal service be of complete and un¬ 
swerving loyalty to the United States; and 
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Whereas, although the loyalty of by far the over¬ 
whelming majority of all Government employees is 
beyond question, the presence within the Government 
service of any disloyal or subversive person constitutes 
a threat to our democratic processes; and 
Whereas maximum protection must be afforded the 
United States against infiltration of disloyal persons 
into the ranks of its employees, and equal protection 
from unfounded accusations of disloyalty must be af¬ 
forded the loyal employees of the Government: 

Now, therefore, by virtue of the authority vested in 
me by the Constitution and statutes of the United 
States, including the Civil Service Act of 1883 (22 
Stat. 403), as amended, and section 9A of the act 
approved August 2,1939 (18 U.S.C. 61i), and as Presi¬ 
dent and Chief Executive of the United States, it is 
hereby, in the interest of the internal management of 
the Government, * * * 

and thereupon established the methods and procedures to 
be used in carrying out his order. 

4. 

Constitutionally the Government is entitled to discharge 
any employee if, in the judgment of the executive, rea¬ 
sons exist to doubt his qualifications, including his loyalty, 
and without extending to such employee any hearing what¬ 
soever. Consideration of the facts about the loyalty of 
a Federal employee and the executive determination made 
in such cases are in no sense criminal proceedings. Such 
action is taken as a part of the duties of the executive and, 
of necessity, involves the exercise of the discretion of the 
executive in matters pertaining to qualifications for em¬ 
ployment. The requirement that Federal employees be 
loyal to the Government is a more necessary and reason¬ 
able qualification than that they abstain from political 
activities or that they be temperate or that they be phys- 
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ically qualified. The loyalty of a Federal employee is an 
essential incident to his employment by the Govern- 

440 ment. The duties and rights of the Government in 
establishing this fundamental prerequisite are not 

subject to challenge. If necessary, the Government may 
conclude that any suspicion of disloyalty whatever, how¬ 
ever slight or remote, would warrant denial of a person’s 
application for employment or reinstatement without a 
hearing. 

5. 

Notwithstanding the undisputed rights and duties of 
the Federal Government to prescribe the qualifications for 
employment, nevertheless in order to afford employees or 
applicants for employment or reinstatement protection from 
unfounded accusations of disloyalty, there was established 
in the Civil Service Commission pursuant to Executive Or¬ 
der 9835 the present Loyalty Review Board, of which I 
am Chairman, to carry out the directions of the Executive 
Order. 

6 . 

Under the provisions of the Executive Order loyalty 
boards were established solely for the purpose of giving 
consideration to loyalty cases. In general, such boards 
are of two kinds: The loyalty board in each of the Gov¬ 
ernment agencies, whose duties require consideration of 
the loyalty of persons already employed by them, and 
regional loyalty boards established by the Civil Service 
Commission, whose duty it is to consider the loyalty of 
persons entering Government employment or seeking re¬ 
instatement or restoration to Government service. As the 
affidavit filed herein by Harry B. Mitchell, President of the 
United States Civil Service Commission, points out, plain¬ 
tiff in this case, seeking restoration, was under the pro¬ 
visions of the Executive Order and the statutory 

441 regulations of the Civil Service Commission issued 
pursuant to that order, subject in the first instance 
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to the loyalty inquiry and determination of the Fourth 
Regional Loyalty Board, with the right to seek a review 
by the Loyalty Review Board in the event of an adverse 
determination by the Regional Board. That procedure 
was followed in the instant case. 

There are approximately 2,000,000 persons in the em¬ 
ploy of the Federal Government and about 500,000 more 
are employed each year. The magnitude of the task that 
faced the Loyalty Board is apparent. Clearly, if the pro¬ 
visions of the Executive Order were to be made effective, 
a workable system of loyalty investigation of these Gov¬ 
ernment employees and the host of applicants for employ¬ 
ment or reinstatement had to be established. The Execu¬ 
tive Department of the Government under the law could 
have adopted any method of investigating Federal em¬ 
ployees as to their loyalty. At the direction of the Presi¬ 
dent, however, the investigative responsibility was placed 
upon the Federal Bureau of Investigation, the principal 
investigative agency of the Government which has had 
years of investigation experience and w T hose investigation 
reports are required to meet the rigorous standards of 
accuracy and verity required by the Department of Justice 
for use in prosecuting and defending cases for the United 
States. After consultation with the Board and the Attor¬ 
ney General, careful procedures were established by the 
Federal Bureau of Investigation to meet the necessities of 
this program and for the gathering and reporting of facts 
pertaining to the loyalty of Federal employees. These 
procedures were devised to minimize error, bias and mis¬ 
representation. These procedures have successfully met 
the necessities of the Loyalty Program both from the point 
of view of the Government and from the point of view of 
Federal employees. 

442 8. 

It is well settled in the law that the Government is under 
no constitutional duty to afford a hearing or a trial as a 






51 


prerequisite to discharging an employee. It may secure 
information upon which it makes decisions as to the loyalty 
of an employee in any manner it deems appropriate and 
the information thus obtained is not required to be dis¬ 
closed to the employee. The Government’s obligations in 
this respect are no different from that of a private em¬ 
ployer. 

The Loyalty Program provides that in the case of an 
employee whose loyalty is in question, such employee shall 
be advised in as great particularity as possible of the na¬ 
ture of the specific charges which are under consideration 
by the Loyalty Board and given an opportunity to reply 
to such charges fully. Further, such employee is given the 
right to a hearing at which he may be represented by coun¬ 
sel and permitted to testify, call witnesses in his behalf, 
and introduce any pertinent evidence in his behalf. The 
proceedings in such hearing are duly transcribed, and, 
upon demand, a copy of such transcript is furnished to 
such employee. No such procedural and substantive safe¬ 
guards have ever before been extended to investigated 
employees by the Government. 

In this case, the plaintiff was fully advised of the nature 
of the charges under consideration by the Regional Loyalty 
Board by written interrogatories (Ex. C to Complaint). 
She answered these charges in writing and requested and 
was granted a hearing at which she was ably represented 
by counsel. At that hearing evidence was introduced in 
her behalf and she testified in her own behalf. Subse¬ 
quently, after the Regional Board had unanimously 
443 found that there was “ on all the evidence reasonable 
grounds” for the belief that she was disloyal, an 
appeal was taken to a panel of the Loyalty Review Board 
consisting of Messrs. Paul Hebert, Murray Seasongood and 
myself, where the entire record below was again considered, 
together with additional evidence introduced by plaintiff 
and the able argument of her counsel. That Board af¬ 
firmed the action taken by the Regional Board and found 
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that on all the evidence reasonable grounds exist for the 
belief that the plaintiff was disloyal to the Government of 
the United States. A petition for an additional hearing 
before all the members of the Review Board was denied 
by that Board. 

9. 

In the light of the foregoing, should plaintiff’s motion 
for even temporary restoration to her position and status 
be granted, gross and irreparable injury to the Govern¬ 
ment will follow. It is axiomatic that Courts of Equity- 
will not ordinarily lend their aid to enforce personal serv¬ 
ice contacts as between private parties. Where such relief 
is sought against the Government, however, involving as 
it must the intrusion of the Court into the exercise of dis¬ 
cretion by the executive, Courts have traditionally refused 
to interfere by temporary orders of restraint. 

In the circumstances of this case, should an order issue 
compelling the executive against its studied judgment to 
restore plaintiff to her position and status in the Govern¬ 
ment service and before final determination by this Court 
of the case, the practical effect would be to nullify the 
President’s Executive Order and the action taken by the 
Board pursuant to that order. In essence, such action 
would bring to an end the Government’s procedure for 
dealing with the critical problem. 

444 Since the plaintiff has received two impartial, 
full and thorough hearings in this case, and had the 
benefit of able counsel throughout, which resulted in the 
unanimous determination that reasonable grounds exist 
for the belief that plaintiff is disloyal, the executive should 
not be ordered to restore the plaintiff to its employ. 

Seth W. Richardson 
Seth W. Richardson 
Chairman , Loyalty Review Board 
United States Civil Service Commission 
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Subscribed and sworn to before me, a notary public of the 

District of Columbia this 25th day of April, 1949. 

Gladys E. McGaffey 
My commission expires: 9/30/53 
(Notarial Seal) 

445 Filed Apr. 26,1949 

Affidavit in Opposition to Plaintiff’s Application 
For Mandatory Injunction Pendente Lite. 

City of Washington, 

District of Columbia, ss 

Harry B. Mitchell, being duly sworn, deposes and says: 

I am the President of the United States Civil Service 
Commission, the members of which are named as defendants 
in the above entitled action. This affidavit is submitted in 
opposition to the plaintiff’s application for a mandatory 
injunction pendente lite to compel reinstatement to her 
position with the Federal Security Agency. 

On March 21, 1947, the President, by virtue of authority 
invested in him by the Constitution and statutes of the 
United States, including the Civil Service Act of 1883 (22 
Stat. 403), as amended, and Section 9A of the Hatch Act 
approved August 2, 1939 (53 Stat. 1148, formerly 18 U.S.C. 
sec. 118j), issued Executive Order 9835 (12 F. R. 

446 1935), a true copy of which is hereto annexed and 
marked Exhibit 1. 

Part X, paragraph 1, thereof provides that there shall be 
a loyalty investigation of every person entering the civil¬ 
ian employment of any department or agency of the ex¬ 
ecutive branch of the Federal Government and such in¬ 
vestigations of persons entering the competitive service 
shall be conducted by the Civil Service Commission ex¬ 
cept in such cases as are covered by a special agreement 
between the Commission and any given department or 
agency. Paragraph 2 of Part I specifies that the investi¬ 
gations of persons entering the employ of the executive 
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branch may be conducted after any such person enters upon 
actual employment, but in any such case the appointment 
of such person shall be conditioned upon a favorable deter¬ 
mination with respect to his loyalty. Such investigations 
of persons entering the competitive service are to be con¬ 
ducted as expeditiously as possible and are to be completed 
within eighteen months from the date on which a person 
enters actual employment except in a case where the Civil 
Service Commission has made an initial adjudication of 
disloyalty and the case continues to be active by reason of 
appeal. 

Part III of said Executive Order establishes in the Civil 
Service Commission a Loyalty Review Board of not less 
than three impartial members who shall be officers or em¬ 
ployees of the Commission. Part V of said Executive Or¬ 
der provides in paragraph 1 that the standard for the re¬ 
fusal of employment or the removal from employment in 
an executive department or agency on grounds relating to 
loyalty shall be that on all the evidence reasonable grounds 
exist for belief that the person involved is disloyal to the 
Government of the United States. Paragraph 5 of 
447 Part VI provides that such Executive Order shall be 
effective immediately but compliance with such of 
its provisions as require the expenditure of funds shall be 
deferred pending the appropriation of such funds. 

Because of lack of funds the provisions of Executive 
Order 9835 were not put into effect until October 1, 1947. 
Thus, in a letter of May 7, 1947 from the Director of the 
Bureau of the Budget to the President (H. Doc. 242, 80th 
Cong., 1st Sess., a true copy of which is hereto annexed 
marked Exhibit 2) asking consideration of supplemental 
estimates of appropriation for the Civil Service Commis¬ 
sion and the Federal Bureau of Investigation, it is stated: 

“These estimates are required to carry out the pur¬ 
poses of Executive Order 9835, prescribing procedures 
for the administration of an employees loyalty program 
in the executive branch of the Government. . . 
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4 “All persons entering the Federal service will be 
checked against the name and fingerprint files of the 
Federal Bureau of Investigation, and with the excep¬ 
tion of appointees to so-called sensitive positions, re¬ 
ferred to subsequently, their names will be checked by 
the Civil Service Commission against the other sources 
of information specified in the Executive order. 

“Whenever these checks bring to light derogatory 
information relating to the loyalty of persons seek¬ 
ing employment in the competitive service and who 
have been appointed subject to investigation, it will 
be the responsibility of the Civil Service Commission 
to determine their eligibility for continued employ¬ 
ment in the service. In the discharge of this responsi¬ 
bility, the Civil Service Commission may call upon the 
Federal Bureau of Investigation to provide it with all 
the information which it has or can develop, as a re¬ 
sult of appropriate investigations, bearing on the ques¬ 
tion of loyalty.” 

By Public Law 299, the 80th Congress appropriated addi¬ 
tional sums for the fiscal year ending June 30, 1948 for the 
Civil Service Commission and the Department of Justice, 
Federal Bureau of Investigation. 

Under date of February 24, 1947 the President by virtue 
of Section 1753 of the Revised Statutes (5 U.S.C. sec. 631) 
and the Civil Service Act of January 16, 1883 (22 
448 Stat. 403) issued Executive Order 9830, Part II of 
which amended Civil Service Rule II dealing with 
appointment through the competitive system and Rule V 
dealing with regulations, investigation and enforcement 
(C.F.R. 1947 Supp., Title 3, Chapter II, pp. 110, 111, 112). 
Section 5.1(a) of Rule V, as so amended, provides that the 
Commission is authorized and directed to promulgate and 
enforce such regulations as may be necessary to carry out 
the provisions of the Civil Service Act and Rules, the Vet¬ 
erans 7 Preference Act, and all other applicable statutory 
or Executive orders imposing responsibilities on the Com¬ 
mission. 

Pursuant to the authority so conferred by Executive 
Order 9830 and to carry out the responsibilities imposed 
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by Part I of Executive Order 9835, the Civil Service Com¬ 
mission amended Regulation 2.112 to read as follows: 

“(a) In the following types of appointments inves¬ 
tigation designed to further establish the individual’s 
qualifications may be made at any time within eighteen 
months of the personnel action and removal may be 
ordered by the Commission if such investigation dis¬ 
closes that the individual is disqualified for Federal 
employment, and all such appointments shall be con¬ 
sidered as subject to this condition: 

“(1) Original probational. 

(2) Reappointments. 

(3) Reinstatements. 

(4) Temporary appointments pending establish¬ 
ment of a register. 

(5) Temporary appointments which exceed or 
are extended beyond six months. 

(6) Inter-agency transfers. 

(7) Conversions from excepted, war service in¬ 
definite, or temporary indefinite appointments to 
competitive appointments. 

“(b) The condition ‘subject to investigation’ shall 
expire automatically at the end of eighteen months 
from the effective date of the personnel action, except 
in a case in which the Commission has made an initial 
adjudication of disloyalty and the case continues to be 
active by reason of an appeal. In cases on which 
449 the Commission’s jurisdiction has expired and the 
case is incomplete or an initial adjudication has not 
been made, it shall be the responsibility of the employ¬ 
ing agency to conclude such investigation and make a 
final determination concerning the loyalty of such per¬ 
son.” (12 F.R. 5937, C.F.R. 1947 Supp., Title 5, c. 1, 
p. 237.) 

This regulation became effective on September 6, 1947. 
It is to be noted that it was amended to permit the same 
eighteen month period of investigation as is provided for 
loyalty investigations under Part I, paragraph 2, of Ex¬ 
ecutive Order 9835. 

Similarly, the Commission amended Regulation 2.104, 
published April 13, 1948, to read as follows: 
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“Disqualifications of applicants. (a) An applicant may 
be denied examination and an eligible may be denied 
appointment for any of tbe following reasons: 

“(1) Dismissal from employment for delinquency 
or misconduct. 

(2) Physical or mental unfitness for the position 
for which applied. 

(3) Criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct. 

(4) Intentional false statements or deception or 
fraud in examination or appointment. 

(5) Refusal to furnish testimony as required by 
§5.3 of this chapter. 

(6) Habitual use of intoxicating beverages to ex¬ 
cess. 

(7) On all the evidence, reasonable grounds exist 
for belief that the person involved is disloyal to the 
Government of the United States. 

(8) Any legal or other disqualification which makes 
the applicant unfit for the service.’’ (C.F.R. 1947 
Supp., Title 5, Chapter I, as amended by the Com¬ 
mission and published in 13 F.R. p. 1978) 

Thus a person appointed by reinstatement to Federal 
employment does not thereupon become an employee in 
the classified Civil Service of the United States but remains 
an appointee subject to Civil Service Commission investi¬ 
gation as to his or her qualifications, including those as 
to loyalty, which are elements that usually are only 
450 discovered by investigation. This condition con¬ 
tinues for a period of eighteen months after person¬ 
nel action or entrance upon actual employment. 

The plaintiff, Dorothy Bailey, held a civil service posi¬ 
tion from May 28, 1940 until June 1947 when, due to a 
reduction in force in the United States Employment Serv¬ 
ice, Department of Labor, by whom she was employed, she 
was separated from her employment on June 28, 1947. On 
May 28, 1948 she was appointed to employment by rein¬ 
statement. By such reinstatement she obtained an ap¬ 
pointment subject to investigation designed to further 
establish her qualifications including loyalty, under Civil 
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Service Regulation 2.112 and paragraph 2, Part I, of Ex¬ 
ecutive Order 9835, referred to above. 

In paragraph 5 of the complaint herein, plaintiff implies 
an absolute right to Federal employment, without condi¬ 
tion, by use of the term “permanent civil service status.’’ 

An inspection of the rules and regulations of the Civil 
Service Commission hereinafter set forth demonstrates 
that plaintiff at the time of the loyalty investigation and 
her subsequent removal held nothing more than permis¬ 
sion to be promoted, transferred, reassigned, and re¬ 
instated to a position in the competitive service without 
competitive examination, subject, however, to the condi¬ 
tions prescribed by the Civil Service Rules and Regula¬ 
tions, which include Regulation 2.112 discussed above. 

Thus Civil Service Regulation 4.301(5) provides: 

“ ‘Competitive status’ means a status which permits 
a person to be promoted, transferred, reassigned, and 
reinstated to positions in the competitive service with¬ 
out competitive examination, subject to the conditions 
prescribed by the Civil Service rules and regulation 
for such noncompetitive actions. A competitive 
451 status is acquired by probational appointment 
through competitive examination, or may be granted 
by statute, Executive order, or the Civil Service rules.” 

It appears from Exhibit B of the plaintiff’s complaint, 
item 15, that prior to her separation because of reduction 
in force on June 28, 1947, she had held a classified position 
for more than five years and therefore had permission to 
be reinstated without competitive examination, but subject 
to conditions prescribed by the Civil Service Rules and 
Regulations, for an unlimited period of time. This is dem¬ 
onstrated by reference to Civil Service Regulation 7.101 
(C.F.R. 1947 Supp., Title 5, Chapter I, Part 7, p. 265), which 
provides in part: 

“General requirements for reinstatement of per¬ 
sons who have competitive status, (a) A person hav¬ 
ing competitive status at the time of separation from 
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the Federal service may be reinstated subject to the 
following requirements: 

“(1) Reinstatement must be made within one year 
of separation if the period of service was less than 
two years, within two years if the period of service 
was two years or more but less than three years, within 
three years if the period of service was three years 
of more but less than four years, within four years if 
the period of service was four years or more but less 
than five years, and without time limitation if the period 
of service was five years or more. ,, 

Thus under the rules and regulations of the Commission 
and Executive Order 9835, Part I, the plaintiff, at the time 
of her reinstatement on May 28, 1948, was permitted to 
hold a civil service position subject to the establishment of 
her qualifications, including loyalty, to the satisfaction of 
the Commission. 

Under the foregoing Executive Orders and Regulations 
the Commission’s established procedure and practice were 
followed in the plaintiff’s case. This procedure and prac¬ 
tice, so far as pertinent, is set forth in the Di- 
452 rectives to the Regional Loyalty Boards through 
the Loyalty Review Board of the Commission (13 
F.R. No. 13, 257-259; 13 F.R. No. 255, 9361, 9364-9376). The 
authority for such directives is found in Part III, para¬ 
graph 1(b), of Executive Order 9835 granting power to 
the Loyalty Review Board to make rules and regulations 
not inconsistent with the provisions of the order deemed 
necessary to implement statutes and Executive orders re¬ 
lating to employee loyalty. A copy of the basic directives 
are hereto annexed, marked Exhibit 3. This procedure, 
as followed in this case, can thus be summarized: 

1. Following the receipt of confidential reports of in¬ 
vestigation conducted by the Federal Bureau of Investi¬ 
gation, the Fourth Regional Loyalty Board of the Com¬ 
mission forwarded the plaintiff under date of July 28,1948 
an interrogatory to be answered by her under affirmation 
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or oath within ten days after receipt. A copy thereof con¬ 
stitutes Exhibit C of the complaint. It w T as stated that 
the plaintiff had the right, upon request, to an administra¬ 
tive hearing before the Regional Loyalty Board, that she 
could appear personally and be represented by counsel 
and present evidence by witnesses or by affidavit. The in¬ 
terrogatory stated that the investigation under the provi¬ 
sions of Executive Order 9835 for the purpose of deter¬ 
mining her suitability for Federal employment disclosed 
information which it was believed she should have an op¬ 
portunity to explain or refute. It was further stated that 
the questions in the interrogatory wrere based on the in¬ 
formation received and the questions set forth showed the 
nature of such information. 

2. Pursuant to the plaintiff’s request, an administrative 

hearing w r as accorded by a panel of the Fourth Re- 
453 gional Loyalty Board of the Commission, consist¬ 
ing of Fred E. Martin, Harry W. Blair and G. C. A. 
Anderson. True photostats of the appointment of each being 
hereto annexed, marked, respectively Exhibits 4, 5 and 6. 
At such hearing, held September 13, 1948, plaintiff testified, 
produced witnesses, w T as represented by counsel and intro¬ 
duced a mass of affidavits and statements. A stenographic 
transcript of the hearing and copies of the affidavits and 
statements submitted by plaintiff are annexed to plaintiff’s 
motion papers. 

3. In accordance with the standard prescribed in para¬ 
graph 1 of Part V of Executive Order 9835, the Fourth 
Regional Loyalty Board, following the hearing, found that 
on all the evidence, reasonable grounds existed for the 
belief that the plaintiff w T as disloyal to the Government of 
the United States. Notification to that effect was sent to 
the plaintiff on November 1, 1948. She was also informed 
by the same letter that her application for or eligibility to 
certain civil service examinations therein listed had been 
cancelled and she had been barred from civil service exam- 
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illations for a period of three years from October 29, 1948 
but if she wished to appeal the Regional Board’s ruling 
she should notify the Loyalty Review Board of the Civil 
Service Commission within twenty days from the date of 
receipt of the letter (Exhibit D of the complaint). 

On the same date, pursuant to Section 5.4 of Rule V of 
the Commission (C.F.R. 1947 Supp., Title 5, p. 248), said 
Fourth Regional Loyalty Board notified the Federal Se¬ 
curity Agency that on all the evidence reasonable grounds 
existed for the belief that the plaintiff was disloyal to the 
United States, and instructed said Agency to suspend the 
plaintiff immediately from duty (Exhibit D of the com¬ 
plaint). 

454 4. In compliance with the above instructions, the 

Federal Security Agency, under date of November 
3, 1948 (Exhibit E of the complaint) advised the plaintiff 
that pursuant to advice from the Civil Service Commission 
the plaintiff was suspended from duty until her appeal to the 
Loyalty Review Board of the Civil Service Commission 
was decided. Under the terms of this letter her suspen¬ 
sion became effective at 5 p.m., November 3, 1948. 

5. Thereafter, plaintiff appealed and was accorded a 
hearing before a panel of the Loyalty Review Board of the 
Commission on December 8, 1948, said panel consisting of 
the defendants Richardson, Seasongood and Hebert; Rich¬ 
ardson and Seasongood having been appointed as mem¬ 
bers of said Loyalty Review Board of the Civil Service 
Co mmi ssion on November 11, 1947, as shown by Exhibits 
7 and 8, hereto annexed, and Herbert having been similarly 
appointed on December 11, 1947 ,as shown by Exhibit 9, 
hereto annexed. At this hearing, the transcript of the 
hearing before the Fourth Regional Loyalty Board was in¬ 
troduced, the plaintiff again testified and was represented 
by counsel. 

6. This Board considered the entire record, including the 
Federal Bureau of Investigation report, the evidence pro- 
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duced at both hearings, the affidavits and statements sub¬ 
mitted by plaintiff, and concluded that, upon all the evi¬ 
dence, reasonable grounds existed for the belief that the 
plaintiff was disloyal to the Government of the United 
States. By letters of February 9, 1949, signed by the de¬ 
fendant Richardson, Chairman of the Loyalty Review Board 
of the Commission, the plaintiff was ordered removed from 
employment by the Federal Security Agency and was so 
notified. A true copy of said letters are hereto annexed, 
marked respectively Exhibits 10 and 11. 

455 7. Thereafter, under date of February 11, 1949, 

the Federal Security Agency, in accordance with the 
aforesaid letter of February 9, 1949, removed the plaintiff 
from her position with that Agency. (Exhibit G of the 
complaint.) 

The aforesaid determination of the Fourth Regional 
Loyalty Board of the Commission and the affirmance thereof 
by the Commission’s Loyalty Review Board was based 
upon a careful review of the complete investigation by 
the Federal Bureau of Investigation, the interrogatories 
and plaintiff’s answers thereto, statements and affidavits 
submitted on her behalf, and testimony adduced at the 
hearings before the respective boards, which was ste- 
nographically reported. At both hearings, plaintiff was 
represented by counsel and was permitted to testify. She 
also produced other witnesses who testified before the 
Regional Loyalty Board. 

Plaintiff’s counsel, on February 11, 1949, requested that 
the entire matter be reviewed by the full Loyalty Review 
Board of the Commission. On the same date, defendant 
Richardson notified plaintiff’s counsel that this request 
would be presented to the full Board on March 15, 1949. 
Under date of March 18, 1949, the Vice-Chairman of the 
Loyalty Review Board advised plaintiff’s counsel that the 
full Board had decided not to review the Board’s decision 
of February 9, 1949. Copies of each of said letters are 
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hereto annexed, marked respectively Exhibits 12, 13 and 
14. 

Harry B. Mitchell, 

President, United States Civil 
Service Commission. 

Subscribed and sworn to before me this 
25th day of April 1949. 

R. E. Schneider, Notary Public 
My Commission Expires: Jan. 1, 1951. 
*###•***** 

531 Filed Apr. 26, 1949. 

Exhibit 10. 

February 9, 1949. 

CONFIDENTIAL— 

BY SPECIAL MESSENGER 

Administrator, 

Federal Security Agency, 

Washington 25, D. C. 

Dear Mr. Ewing: 

Reference is made to the case of Miss Dorothy Bailey, 
who appealed to the Loyalty Review Board from the de¬ 
cision of the Fourth Regional Loyalty Board of the United 
States Civil Service Commission, finding her ineligible for 
Federal employment on grounds of disloyalty. 

Please be advised that a panel of the Loyalty Review 
Board has duly considered the subject case on the basis of 
the complete file therein and has heard additional testimony 
by the appellant in her behalf and argument of counsel 
thereon. As a result, the members of the panel have 
reached the conclusion that the evidence in the entire rec¬ 
ord of the case is sufficient to sustain the finding of the 
Fourth Regional Loyalty Board that reasonable grounds 
exist for belief that Miss Bailey is disloyal to the Govern¬ 
ment of the United States. The decision of ineligibility 
by the Fourth Regional Loyalty Board is therefore affirmed. 
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Accordingly, it is requested that you remove Miss Bailey’s 
name from your rolls at once. This letter will constitute 
your authority for such action. Please advise this office 
promptly of the effective date of Miss Bailey’s separation 
from the service. 

For the Loyalty Review Board: 

Very truly yours, 

Seth W. Richardson, 

Chairman Loyalty Review Board. 


532 Filed Apr. 26, 1949. 

Exhibit 11. 

February 9, 1949. 

REGISTERED MAIL,— 

RETURN RECEIPT REQUESTED 

Mr. Milton V. Freeman, 

Arnold, Fortas and Porter, 

1200 18th Street, N. W., 

Washington 6, D. C. 

Dear Mr. Freeman : 

Reference is made to the case of Miss Dorothy Bailey 
whom you represent in her appeal to the Loyalty Review 
Board from the decision of the Fourth Regional Loyalty 
Board, United States Civil Service Commission that she 
was ineligible for further Federal employment on grounds 
of disloyalty. 

Please be advised that a panel of the Loyalty Review 
Board, having considered the entire record in the subject 
case, including additional testimony by Miss Bailey in her 
own behalf and arguments of counsel thereon, has ren¬ 
dered the conclusion that the evidence in the entire record 
is sufficient to sustain the finding and decision of the Fourth 
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Regional Loyalty Board. The decision of the Fourth Re¬ 
gional Loyalty Board is therefore affirmed. 

You are further advised that the Administrator of the 
Federal Security Agency, Washington, D. C. has been no¬ 
tified of this decision and requested to remove Miss Bailey’s 
name from the rolls of that Agency at once. 

Very truly yours, 

Seth W. Richardson, 

Copy to Miss Dorothy Bailey. 

Chairman Loyalty Review Board. 


533 Filed Apr. 26, 1949. 

Exhibit 12. 

Arnold, Fortas & Porter 
1200 EIGHTEENTH STREET, N. W. 

WASHINGTON 6, D. C. 

February 11, 1949. 

Hon. Seth Richardson, Chairman 
Loyalty Review Board 
Apex Building 
Washington 25, D. C. 

Dear Mr. Richardson : 

Your letter of February 9, 1949, with reference to Miss 
Dorothy Bailey was received by Mr. Freeman about 5:00 
o’clock yesterday afternoon. Since that letter states that 
the Federal Security Agency has been requested to remove 
Miss Bailey’s name from the rolls of that agency at once, 
I assume that the decision is final and not subject to appeal. 

In this connection. Section 9 (g) of the Regulations for 
the Operation of the Loyalty Review Board states that 
“No review by this Board of a decision of a panel will be 
permitted except upon the concurrence of a majority of all 
the members of the Board.” I presume, accordingly, that 





this is not a right of which an employee may avail him¬ 
self. Nevertheless, in order to leave no stone unturned, 
I would appreciate it if you would advise me whether such 
a further appeal is possible and if so, regard this letter as 
a request for such an appeal to be granted in the case of 
Miss Bailey. 

I would appreciate a reply at your earliest possible con¬ 
venience. 


Sincerely, 


Paul A. Porter. 


534 Filed Apr. 26,1949 

Exhibit 13. 


February 11, 1949. 

Mr. Paul A. Porter 
Arnold, Fortas and Porter 
1200 Eighteenth Street, X. W. 

Washington 6, D. C. 

Dear Mr. Porter: 

I have your inquiry of February 11 in the Bailey matter. 
You are quite right in concluding that a majority of the 
members of the Board may, in their discretion, review the 
decision of a panel. At this writing the Board has never 
had presented to it an application for such review. How¬ 
ever, the Board will regard your letter of February 11 as 
a timely request by Miss Bailey for a review by the Board 
of the decision of the panel in the Dorothy Bailey case. 

A meeting of the Board is presently scheduled for March 
15, and on that date I will see to it that your request is 
presented to the Board and that you are thereafter prompt¬ 
ly notified of the action of the Board in the premises. 

Very truly yours, 

Seth W. Richardson, 

l Chairman Loyalty Review Board. 
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Exhibit 14. 

March 18,1949. 

BY SPECIAL MESSENGER 

Mr. Paul A. Porter 
Arnold, Fortas and Porter 
1200 Eighteenth Street, N. W. 

Washington 6, D. C. 

Dear Sir: 

At its general meeting on March 15-16, 1949, the Loyalty 
Review Board decided not to review its decision of Feb¬ 
ruary 9, 1949 in the case of Miss Dorothy Bailey. 

Very truly yours, 

Wilbur La Roe, Jr., 

Vice Chairman . 
Loyalty Review Board. 

Copy via Registered Mail, Miss Dorothy Bailey, 

4936 Butterworth Place, N. W., Washington, D. C. 
*** *•**### 

536 Filed May 17, 1949. 

Informal Memorandum. 

The plaintiff has been removed from Government serv¬ 
ice and has been denied reinstatement. This action was 
taken upon a finding that on all the evidence reasonable 
grounds exist for the belief that the plaintiff is disloyal 
to the Government of the United States. Plaintiff now asks 
a mandatory injunction pendente lite requiring that she be 
reinstated to her former position. 

Plaintiff asks too much. She would have the court as¬ 
sume, upon this record, that the proceedings under the 
Loyalty program were erroneous and deprived her of her 
rights as an employee of the United States. Of course, if 
the charges of disloyalty were false the consequences are 
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indeed serious to the plaintiff. On the other hand, if the 
charges are true and this court should reinstate her the 
harm to the Government of the United States might be 
perilous in the extreme. Plaintiff is too impatient. She 
should desire a full hearing upon the merits of the con¬ 
troversy which can be had only when defendants have 
filed an answer or have otherwise met the issues set up in 
plaintiff’s complaint. The time has not been reached when 
the defendants are required under the rules to so 

537 plead. Plaintiff has not presented a case which en¬ 
titles her to the interim relief she asks. To grant such 

relief would in effect nullify the President’s executive or¬ 
der and the action of the Loyalty Board taken pursuant 
thereto all before the court has had an opportunity to de¬ 
termine the controversy upon its merits. It is clear that 
if the injunction now asked were granted and the public 
interest was thereby affected no injunction bond could 
compensate for the impairment of the public interest. In 
circumstances such as are presented in this case it is far 
better for the court in the public interest to withhold re¬ 
lief until a final determination of the plaintiff’s rights in 
further orderly proceedings. Furthermore, plaintiff’s al¬ 
legations of irreparable injury are insufficient. 

Counsel for defendants will present an order overruling 
plaintiff’s motion for mandatory injunction pendente lite. 
Plaintiff’s suggestion that the court on its own motion 
dismiss the complaint is rejected. 

F. Dickinson Letts, 

Judge. 

* * « • • * * • * * * 

538 Filed May 25, 1949. 

Order. 

This cause having come on for hearing on plaintiff’s 
motion for a mandatory injunction pendente lite requiring 
that she be reinstated to her former position -with the 
United States Employment Service, Federal Security Agen- 
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cy, and the Court having considered the complaint, the af¬ 
fidavits, exhibits, memoranda of points and authorities sub¬ 
mitted by the parties, and the arguments of counsel; pur¬ 
suant to the informal memorandum opinion filed herein on 
the 17th day of May, 1949, it is, by the Court this 24th day 
of May, 1949, 

Ordered, Adjudged, and Decreed that the plaintiff’s mo¬ 
tion for a mandatory injunction pendente lite be and the 
same hereby is overruled and denied. 

F. Dickinson Letts, 

Judge. 

Presented by: 

H. G. Morison, 

Assistant Attorney General, 

George Morris Fay, 

United States Attorney, 

Seen by 

Arnold, Fort as & Porter, 

Attorneys for Plaintiff. 

* •»##*•«*• 
544 Filed June 10, 1949. 

Answer. 

Defendants, by their attorneys, Newell A. Clapp, Acting 
Assistant Attorney General, and George Morris Fay, United 
States Attorney, answer the complaint herein as follows: 

FIRST DEFENSE. 

1. Defendants admit the allegations contained in para¬ 
graph 1 of the complaint. 

2. Defendants deny the allegations contained in the para¬ 
graph 2 of the complaint that the defendant Ewing is 
chairman of the Federal Security Agency, that the de¬ 
fendants Richardson, Seasongood and Hebert are mem¬ 
bers of the panel of the Loyalty Review Board of the 
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United States Civil Service Commission, and that the de¬ 
fendants Martin, Blair and Anderson are members of the 
panel of the Loyalty Board of the Fourth United States 
Civil Service Region, but except as so denied, admit the 
allegations contained in said paragraph 2 and aver that 
defendant Evving is Administrator of the Federal Security 
Agency, that the defendants Richardson, Seasongood and 
Hebert are members of the Loyalty Review Board of the 
United States Civil Service Commission and, from time 
to time, constitute a panel thereof, and that the defend¬ 
ants Martin, Blair and Anderson are members of the Loyal¬ 
ty Board of the Fourth United States Civil Service Region 
(hereinafter sometimes called the “Fourth Regional 
545 Loyalty Board”), and from time to time, constitute 
a panel thereof. 

3. Defendants deny each and every allegation contained 
in paragraph 3 of the complaint. 

4. Defendants admit the allegations contained in para¬ 
graph 4 of the complaint. 

5. Defendants admit that on May 28, 1940 plaintiff, who 
had previously occupied positions excepted from the classi¬ 
fied civil service, was accorded a classified position as of 
August 19, 1939, receiving a notice to that effect, copy of 
which is attached to the complaint as Exhibit A, but except 
as so admitted, defendants deny each and every allegation 
contained in paragraph 5 of the complaint. 

6. Defendants admit the allegations contained in para¬ 
graph 6 of the complaint that in June 1947, due to a reduc¬ 
tion in force in the United States Employment Service, 
plaintiff was separated from the payroll, a true and correct 
copy of such notice of separation being hereto annexed, 
marked Exhibit 1 and made a part hereof, and defendants 
further admit that on May 28, 1948 plaintiff received an 
official notice of personnel action of reinstatement, copy of 
which is annexed to the complaint as Exhibit B, and that 
on July 1,1948 the United States Employment Service was 
transferred to the Federal Security Agency and plaintiff 
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was transferred to that Agency in the same position she 
had held preceding the transfer, but, except as so admitted, 
defendants deny each and every allegation contained in 
said paragraph 6 of the complaint and aver that on or 
about March 25, 1948, plaintiff was temporarily appointed 
to a position in the United States Employment Service in 
the Department of Labor and thereafter, by notification 
of personnel action dated May 28, 1948, copy of which con¬ 
stitutes Exhibit B of the complaint, and under the rules 
and regulations of the United States Civil Service Com¬ 
mission, plaintiff was reinstated to a position as Training 
Officer in the United States Employment Service, Depart¬ 
ment of Labor, subject to investigation by the Civil 
54G Service Commission as to her qualifications, includ¬ 
ing loyalty. 

7. Defendants allege that they are without knowledge or 
information sufficient to form a belief as to the truth of the 
allegations contained in paragraph 7 of the complaint. 

8. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph 8 of the complaint 
that plaintiff for a period of “many years” has been active 
in the trade union movement among Government employees, 
and that in recent years she has been a “leading figure” in 
the CIO local union in the USES, and defendants admit the 
remaining allegations contained in said paragraph 8 of 
the complaint. 

9. Defendants admit that on or about July 31, 1948, 
plaintiff received from the United States Civil Service Com¬ 
mission an interrogatory and that on or about August 9, 
1948 plaintiff, under oath, answered said interrogatory, 
a copy of which and the answer thereto are annexed to the 
complaint as Exhibit C, but except as so admitted, de¬ 
fendants deny each and every allegation contained in para¬ 
graph 9 of the complaint and aver that said interrogatory 
requested certain information as to her qualifications for 
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federal employment, with regard to her loyalty to the Gov¬ 
ernment of the United States. 

10. Defendants deny the allegation contained in para¬ 
graph 10 of the complaint that the hearing held before de¬ 
fendants Martin, Blair and Anderson sitting as a panel of 
the Fourth Regional Loyalty Board on September 13, 1948 
was a “purported” hearing, but, except as so denied, de¬ 
fendants admit the allegations contained in said para¬ 
graph 10. 

11. Defendants admit that at said hearing on September 
13, 1948, no person appeared personally to testify against 
the plaintiff, but, except as so admitted, defendants deny 

each and every allegation contained in paragraph 11 
547 of the complaint and aver that in accordance with 

Executive Order 9835, the Directives issued by the 
Loyalty Review Board of the United States Civil Service 
Commission to the Regional Loyalty Boards (true copies 
of said Order and Directives constituting Exhibits 1 and 
3 of the affidavit of Harry B. Mitchell of April 25, 1949, 
heretofore filed in this action), and the rules and regula¬ 
tions of the United States Civil Service Commission, the 
Fourth Regional Loyalty Board, following receipt and 
study of confidential reports of investigation conducted by 
the Federal Bureau of Investigation, forwarded plaintiff, 
under date of July 28,1948, an interrogatory to be answered 
by her under affirmation or oath within ten days following 
its recepit, a copy of said interrogatory constituting Ex¬ 
hibit C of the complaint, that it was stated in such interrog¬ 
atory that plaintiff had the right, upon request, to an ad¬ 
ministrative hearing before said Regional Loyalty Board 
at which she could appear personally, be represented by 
counsel or representative of her own choosing and present 
evidence in her behalf by witnesses or by affidavit, that 
plaintiff answer said interrogatory and requested a hear¬ 
ing, that thereafter, pursuant to such request, an adminis¬ 
trative hearing was accorded plaintiff by a panel of the 
Fourth Regional Loyalty Board, consisting of defendants 
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Martin, Blair and Anderson, that at such hearing held on 
September 13,1948, plaintiff was accorded fnll opportunity 
to and did testify in her own behalf, produced witnesses, 
was represented by counsel and introduced a mass of affi¬ 
davits in her own behalf, that a copy of the stenographic 
transcript of such hearing and copies of said affidavits sub¬ 
mitted by plaintiff are annexed to the affidavit of the plain¬ 
tiff of April 20, 1949, hereto submitted in this action in 
support of her motion for a mandatory injunction pendente 
lite, that after considering all the evidence, including the 
confidential reports of the Federal Bureau of Investigation, 
the Fourth Regional Loyalty Board found that “on all the 
evidence, reasonable grounds exist for belief that plaintiff 
is disloyal to the Government of the United States,” and 
that while a person granted such an administrative hear¬ 
ing is accorded full opportunity as was the plaintiff to de¬ 
fend herself against any charge or question relating 
548 to loyalty, the Regional Loyalty Board is not re¬ 
quired by law or by the United States Constitution, 
and public policy and national security will not permit the 
disclosure of the contents of such confidential reports of 
the Federal Bureau of Investigation nor the presentation 
of such witnesses or persons, since such revelation would 
disclose information essential to national security and would 
render valuless for further use confidential sources of in¬ 
formation essential both to the successful operation of the 
loyalty program embodied in Executive Order 9835 and the 
protection of such national security. 

12. Defendants admit that at said hearing on Septem¬ 
ber 13, 1948, plaintiff testified at length and purported to 
answer the questions directed to her but, except as so ad¬ 
mitted, deny each and every allegation contained in para¬ 
graph 12 of the complaint and aver that the questions 
asked, the testimony given and the denials made at said 
hearing are set forth in full in the copy of the transcript 
of such hearing annexed to the affidavit of the plaintiff 
of April 20,1949, and defendants respectfully refer thereto 
for a correct statement of what occurred at said hearing. 
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13. Defendants admit that at said hearing on September 
13, 1948, plaintiff was informed that the Fourth Regional 
Loyalty Board had information that plaintiff was a member 
of the Communist Party and had other affiliations relating 
to that party and that no informant was identified to the 
plaintiff or appeared at the foresaid hearing, but, except 
as so admitted, deny each and every allegation contained 
in paragraph 13 of the complaint and aver that what was 
stated, alleged, denied or disavowed at said hearing is set 
forth in a copy of the transcript of such hearing, referred 
to in paragraph 12 of this answer, to which defendants re¬ 
spectfully refer to a correct statement of what occurred at 
such hearing. 

549 14. Defendants deny each and every allegation 

contained in paragraph 14 of the complaint and aver 
that what took place at such hearing is set forth in a copy 
of the transcript, referred to in paragraph 12 of this answer, 
to which defendants respectfully refer for a correct state¬ 
ment of what occurred at such hearing and aver that the 
finding of the Fourth Regional Loyalty Board that reason¬ 
able grounds exist for belief that plaintiff is disloyal to the 
Government of the United States was based on all the 
evidence, including the confidential information contained 
in the reports of the Federal Bureau of Investigation. 

15. Defendants admit that plaintiff called as witnesses 
on her behalf at said hearing before the Fourth Regional 
Loyalty Board the Minister of the Metropolitan Memorial 
Methodist Church of Washington, D. C., the Chief of the 
Organizations and Management Branch, United States Em¬ 
ployment Service, the Chief of the Organization and Meth¬ 
ods Division of the United States Employment Service, and 
an official on the staff of the Administrator of the Federal 
Security Agency in charge of employment activities and 
that each of said witnesses testified and that affidavits were 
also submitted on behalf of the plaintiff to the Fourth Re¬ 
gional Loyalty Board, but, except as so admitted, the de¬ 
fendants deny each and every allegation contained in para¬ 
graph 15 of the complaint and aver that the testimony given 
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by the aforesaid witnesses is set forth in a copy of the 
transcript of such hearing, referred to in paragraph 12 of 
this answer, and copies of such affidavits are annexed to the 
affidavit of the plaintiff of April 20, 1949, heretofore filed 
in this action, and defendants respectfully refer thereto for 
a correct statement of the testimony of such witnesses and 
the identity of the affiianls and contents of such affidavits. 

16. Defendants admit that at said hearing before the 
Fourth Regional Loyalty Board, no witnesses appeared in 
opposition to the plaintiff, the names of those who gave 
information against the plaintiff were not disclosed to her, 

that plaintiff was given no opportunity to confront 
550 or cross-examine anyone w'ho gave information 

against her but was given every opportunity to in¬ 
troduce all evidence on her behalf, and that the chairman 
of the panel of said Board stated “that nobody had pre¬ 
sented any charges’’ but, except as so admitted, defendants 
deny each and every allegation contained in paragraph 16 
of the complaint and aver that what transpired at such 
hearing is set forth in the copy of the transcript of said 
hearing, referred to in paragraph 12 of this answer, to 
which defendants respectfully refer for a correct statement 
of what occurred. 

17. Defendants deny each and every allegation contained 
in paragraph 17 of the complaint and aver that the evi¬ 
dence before the Fourth Regional Loyalty Board included 
confidential reports of the Federal Bureal of Investigation, 
the interrogatory submitted to the plaintiff and her answers 
thereto (Exhibit C, complaint), as well as the testimony and 
affidavits submitted by or on behalf of the plaintiff, all of 
which said panel considered in reaching a determination re¬ 
garding plaintiff’s disloyalty. 

18. Defendants admit that the identity of persons who 
gave information against the plaintiff was not disclosed to 
the plaintiff nor was the information given under oath and 
aver that such information was confidential and its dis¬ 
closure would endanger the national security and the public 
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welfare and, except as so admitted, defendants deny each 
and every allegation contained in paragraph 18 of the com¬ 
plaint. 

19. Defendants admit that following the hearing, the 
Fourth Regional Loyalty Board found that on all the evi¬ 
dence reasonable ground exist for belief that plaintiff is dis¬ 
loyal to the Government of the United States, that notifica¬ 
tion to that effect was given the plaintiff by letter dated 
November 1, 1948 in which said Fourth Regional Loyalty 
Board also advised plaintiff that her application for and 
eligibility to certain civil service examinations therein listed 
had been cancelled, that it also notified the Federal Security 
Agency under date of November 1, 1948 that as the result 
of investigation and after a hearing said Fourth 
551 Regional Loyalty Board had found that on all the 
evidence reasonable grounds exist for belief that 
plaintiff is disloyal to the Government of the United States 
and instructed said Agency to suspend plaintiff immediate¬ 
ly from duty, and that a copy of the notice to plaintiff and 
to the Federal Security Agency are attached to the com¬ 
plaint as Exhibit D, but, except as so admitted, defendants 
deny each and every allegation contained in paragraph 19 
of the complaint and aver that said Fourth Regional Loyal¬ 
ty Board, in finding that on all the evidence reasonable 
grounds exist for belief that plaintiff is disloyal to the Gov¬ 
ernment of the United States, considered the confidential 
reports submitted by the Federal Bureau of Investigation, 
the testimony of plaintiff and witnesses on her behalf who 
appeared at the hearing before such Board, the affidavits 
submitted by or on behalf of the plaintiff and the interroga¬ 
tory forwarded the plaintiff and her answer thereto, consti¬ 
tuting Exhibit C of the complaint, and that the notification 
of finding sent the plaintiff under date of November 1,1948, 
copy of which constitutes Exhibit D of the complaint, also 
informed the plaintiff that if she wished to appeal the de¬ 
termination of the Fourth Regional Loyalty Board, the 
Loyalty Review Board of the United States Civil Service 


Commission should be notified within twenty days from 
the date of receipt by plaintiff of said notification. 

20. Defendants admit that the Federal Security Agency, 
under date of November 3, 1948, advised the plaintiff that 
she was suspended and did suspend her from duty, ef¬ 
fective as of that date, pending a decision on her appeal 
to the Loyalty Review Board of the Civil Service Commis¬ 
sion, and admit that a copy of said notice constitutes Ex¬ 
hibit E of the complaint, but, except as so admitted, de¬ 
fendants deny each and every allegation contained in para¬ 
graph 20 of the complaint. 

21. Defendants deny each and every allegation contained 
in paragraph 21 of the complaint and aver that plaintiff was 
suspended in accordance with the Civil Service Laws, Rules 

and Regulations and instructions to that effect dated 
552 November 1, 1948, received by the Federal Security 
Agency from the Fourth Regional Loyalty Board 
under and pursuant to the terms and provisions of Execu¬ 
tive Order 9835 and the Statement, Regulations and Direc¬ 
tives of the Loyalty Review Board, true copies of which 
constitute Exhibits 1 and 3 to the affidavit of Harry B. 
Mitchell of April 25, 1949 heretofore filed in this action in 
opposition to plaintiff’s application for a mandatory in¬ 
junction pendente lite, and said Exhibits are hereby in¬ 
corporated herein by this reference as if set forth in full. 

22. Defendants admit the allegations contained in para¬ 
graph 22 of the complaint. 

23. Defendants admit that all proceedings up to the time 
of plaintiff’s appeal to the Loyalty Review Board of the 
Civil Service Commission were given no publicity by the 
defendants and aver that none of the defendants, at any 
time, have given any publicity to the plaintiff or to any 
proceedings or determinations relating to her and admit 
that it was the purpose of Executive Order 9835 and the 
Statement, Regulations and Directives of the Loyalty Re¬ 
view Board, referred to in paragraph 21 hereof, that pro¬ 
ceedings thereunder should be kept confidential for the 
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purpose, among others, of protecting the applicant, condi¬ 
tional appointee or employee from publicity, but, except as 
so admitted, defendants deny each and every allegation 
contained in paragraph 23 of the complaint. 

24. Defendants deny each and every allegation contained 
in paragraph 24 of the complaint. 

25. Defendants admit that in accordance with Directive 
III of the Directives issued by the Loyalty Review Board 
of the Civil Service Commission to the Regional Loyalty 
Boards, a part of Exhibit 3 to the affidavit of Harry B. 
Mitchell of April 25, 1949, referred to in paragraph 21 
hereof, the hearing held before the Fourth Regional Loyalty 
Board was private for the protection of the plaintiff, but, 
except as so admitted, defendants deny each and every al¬ 
legation contained in paragraph 25 of the complaint. 

553 26. Defendants admit that the attorneys for the 

plaintiff requested that her appeal to the Loyalty 
Review Board of the United States Civil Service Commis¬ 
sion be given a public hearing and that such request was 
contained in a telegram addressed to the defendant Richard¬ 
son, Chairman of the Loyalty Review Board, copy of which 
constitutes Exhibit F to the complaint, and that this request 
was denied, but, except as so admitted, defendants deny 
each and every allegation contained in paragraph 26 of the 
complaint. 

27. Defendants admit that on December 8, 1948 the plain¬ 
tiff appeared before a panel of the Loyalty Review Board of 
the Civil Service Commission, consisting of the defendants 
Richardson, Seasongood and Hebert, and testified in her 
own behalf and presented affidavits in her behalf, and aver 
that copies of the affidavits so presented are annexed to 
the plaintiff’s affidavit of April 20,1949, referred to in para¬ 
graph 15 of this answer, and defendants respectfully refer 
to said copies as correctly showing the identity, official 
positions and location of the makers thereof and as showing 
what was stated therein, but, except as so admitted, de- 
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fendants deny each and every allegation contained in para¬ 
graph 27 of the complaint. . 

28. Defendants admit that no witness personally appeared 
against the plaintiff at the hearing before the Loyalty Re¬ 
view Board of the Civil Service Commission held on De¬ 
cember 8,1948, but, except as so admitted, defendants deny 
each and every allegation contained in paragraph 28 of the 
complaint 

29. Defendants admit that at the hearing before said 
Loyalty Review Board plaintiff had no opportunity to con¬ 
front or cross-examine any witnesses or persons who had 
given information against her nor was she informed as to 
the identity of such witnesses or persons, and, except as so 
admitted, defendants deny each and every allegation con¬ 
tained in paragraph 29 of the complaint. 

30. Defendants admit that the Loyalty Review Board 
of the Civil Service Commission, by letters to plain- 

554 tiff and her attorney dated February 9, 1949 and re¬ 
ceived February 11,1949, stated that a panel thereof, 
having considered the entire record in the case, including 
additional testimony of plaintiff and arguments of her 
counsel, had reached the conclusion that the evidence in the 
entire record was sufficient to sustain the finding and de¬ 
cision of the Fourth Regional Loyalty Board and that the 
decision of said Fourth Regional Loyalty Board therefore 
was affirmed and that the Administrator of the Federal 
Security Agency had been notified and requested to remove 
plaintiff’s name from the rolls of the Federal Security 
Agency at once, but, except as so admitted, defendants 
deny each and every allegation contained in paragraph 30 
of the complaint and aver that said panel of the Loyalty 
Review Board, in reaching the aforesaid determination, 
considered all the evidence, including the confidential Fed¬ 
eral Bureau of Investigation reports, the interrogatory and 
plaintiff’s answers thereto, the evidence produced at the 
hearings both before the Fourth Regional Loyalty Board 
and the Loyalty Review Board, the affidavits submitted by 
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and on behalf of the plaintiff and the arguments of her 
counsel at those hearings, and aver that true copies of the 
above-mentioned letters to the plaintiff, her attorney and 
the Administrator of the Federal Security Agency, consti¬ 
tute Exhibits 10 and 11 to the affidavit of Harry B. Mitchell 
of April 25, 1949, heretofore submitted in this action, and 
by this reference said exhibits are hereby incorporated here¬ 
in as if set forth in full. 

31. Defendants deny the allegation contained in para¬ 
graph 31 of the complaint that the panel of the Loyalty 
Review Board of the Civil Service Commission, consisting 
of the defendants Richardson, Seasongood and Hebert, or 
members of the staff of said Loyalty Review Board released 
the fact of their decision adverse to the plaintiff to the press 
or to any other person or source, and defendants allege 
that they are without knowledge or information sufficient 
to form a belief as to the truth of the remaining allegations 
contained in said paragraph 31. 

555 32. Defendants admit that the defendant Ewing 

removed the plaintiff from her position with the 
Federal Security Agency under date of February 11, 1949, 
and that a copy of the notice of removal constitutes Exhibit 
Gr of the complaint, but, except as so admitted, defendants 
deny each and every allegation contained in paragraph 32 
of the complaint and aver that plaintiff’s removal was in 
accordance with the Civil Service Laws, Rules and Regula¬ 
tions and instructions to that effect contained in a letter 
from the Loyalty Review Board to defendant Ewing as 
Administrator of the Federal Security Agency, a true copy 
of which constitutes Exhibit 10 to the affidavit of Harry B. 
Mitchell referred to in paragraph 30 of this answer. 

33. Defendants admit that plaintiff’s counsel advised the 
defendant Ewing that the action of the Federal Security 
Agency in removing the plaintiff from her position was il¬ 
legal and improper and that the Federal Security Agency, 
through its Acting Administrator rejected this advice, but, 
except as so admitted, defendants deny each and every al- 
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legation contained in paragraph 33 of the complaint and 
aver that neither plaintiff nor her counsel raised any ques¬ 
tion as to the action of defendant Ewing or the alleged ap¬ 
plicability of the Lloyd-LaFollette Act (5 U.S.C. 652) until 
after the Fourth Regional Loyalty Board and the Loyalty 
Review Board of the Civil Service Commission had reached 
their determinations regarding plaintiff’s disloyalty, and 
after plaintiff, her counsel, and defendant Ewing had been 
notified of such determinations and defendant Ewing had 
removed plaintiff from her position with the Federal Secur¬ 
ity Agency. 

34. Defendants admit that under date of February 11, 
1949, plaintiff’s counsel wrote defendant Richardson, Chair¬ 
man of the Loyalty Review Board, stating that the de¬ 
termination of February 9, 1949 of the Loyalty Review 
Board panel with reference to the plaintiff was assumed 
to be final and not subject to appeal, referring specifically 
to the Regulations for the Operation of said Loyalty Re¬ 
view Board (Exhibit 3, par. 9g, p. 7, Mitchell affidavit) 
which provide that no review by such Board of a devision 
of a panel will be permitted except upon concurrence 
556 of a majority of all the Members of the Board, but 
requested that the letter be regarded as a request 
for an appeal to the full Loyalty Review Board; that a true 
copy of such letter constitutes Exhibit 12 of the aforesaid 
affidavit of Harry B. Mitchell referred to in paragraph 30 
of this answer and by this reference said Exhibit 12 is 
hereby incorporated herein as if set forth in full; that in 
response thereto, under date of February 11, 1949, defend¬ 
ant Richardson, as Chairman of the Loyalty Review Board, 
wrote plaintiff’s counsel that the letter of plaintiff’s counsel 
of February 11, 1949 would be considered as a timely re¬ 
quest by plaintiff for a review by the full Board of the 
panel’s decision; a true copy of defendant Richardson’s 
letter constitutes Exhibit 13 to said affidavit of Harry B. 
Mitchell and said Exhibit 13 is hereby incorporated herein 
as if set forth in full; and that thereafter the letter of 
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plaintiff’s counsel of February 11,1949 was presented to the 
full Loyalty Review Board on March 15 and 16, 1949 and 
that Board decided not to review the decision of its panel 
of February 9, 1949 pertaining to the plaintiff; and de¬ 
fendants further admit that by letter dated March 18, 1949 
the Vice Chairman of the Loyalty Review Board of the 
Civil Service Commission advised plaintiff’s counsel that at 
a general meeting of such Board on March 15 and 16,1949, 
the Loyalty Review Board decided not to review its de¬ 
cision of February 9,1949 in the case of the plaintiff, a true 
copy of said letter constituting Exhibit 14 to said affidavit 
of Harry B. Mitchell, and by this reference said Exhibit 
14 is hereby incorporated herein as if set forth in full, but, 
except as so admitted, defendants deny each and every al¬ 
legation contained in paragraph 34 of the complaint. 

35. Defendants admit that the Civil Service Commission, 
through its Fourth Regional Loyalty Board, has cancelled 
Plaintiff’s eligibility for Federal employment; and for cer¬ 
tain civil service examinations listed in Exhibit D of the 
complaint for a period of three years from October 29, 
1948, and deny each and every other allegation con- 
557 tained in paragraph 35 of the complaint. 

36. Defendants admit that plaintiff has been re¬ 
moved from her position with the Federal Security Agency 
through the action of defendant Ewing acting pursuant to 
the Civil Service Laws, Rules and Regulations and the 
instructions of the Loyalty Review Board of the Civil Serv¬ 
ice Commission and that plaintiff has been rated as in¬ 
eligible for Federal employment and has been barred from 
civil service examinations for three years from October 29, 
1948, but, except as so admitted, deny the allegation con¬ 
tained in paragraph 36 of the complaint that the Loyalty 
Review Board released any publicity and, upon information 
and belief, deny each and every other allegation contained 
in said paragraph 36. 

37. Defendants admit that defendant Ewing did not sup¬ 
ply plaintiff with notice of any charges, did not furnish her 
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with a copy of such charges for answer or hearing because 
defendant Ewing was not required to do so by any law, rule 
or regulation and aver that the procedure followed in re¬ 
moving plaintiff from her position complied with the exist¬ 
ing laws, Executive Orders, rules and regulations, and, ex¬ 
cept as "so admitted, defendants deny each and every alle¬ 
gation contained in paragraph 37 of the complaint. 

38. Defendants admit that defendant Ewing removed 
plaintiff as directed by the Loyalty Beview Board of the 
Civil Service Commission because on all the evidence rea¬ 
sonable grounds exist for belief that plaintiff is disloyal to 
the Government of the United States, but, except as so ad¬ 
mitted, defendants deny each and every allegation con¬ 
tained in paragraph 38 of the complaint. 

39. Defendants deny each and every allegation con¬ 
tained in paragraph 39 of the complaint. 

40. Defendants admit that defendant Ewing suspended 
and removed plaintiff from her position with the Federal 
Security Agency and that the action taken to suspend and 
remove the plaintiff was so taken without any witnesses or 

persons appearing personally against her and with- 
558 out according her any right of cross-examining such 
witnesses or person but, except as so admitted, de¬ 
fendants deny each and every allegation contained in para¬ 
graph 40 of the complaint. 

41. Defendants deny each and every allegation contained 
in paragraphs 41, 42, 43, 44, 45, 46, 47, 49 and 50 of the 
complaint. 

42. Defendants admit that the Civil Service Commission 
rated plaintiff ineligible for Federal employment, cancelled 
her application and eligibility for certain examinations 
listed in Exhibit D of the complaint and barred her from 
civil service examinations for a period of three years from 
October 29, 1948, but except as so admitted, defendants 
deny each and every allegation contained in paragraph 48 
of the complaint 
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43. Defendants deny each and every allegation contained 
in the complaint not hereinbefore specifically admitted or 
denied. 


559 SECOND DEFENSE 

44. The court has no jurisdiction over the subject mat¬ 
ter of the action set forth in the complaint. 

THIRD DEFENSE 

45. The complaint fails to state a claim against the de¬ 
fendants or any of them, individually, or in their official 
capacities, upon which relief can be granted. 

FOURTH DEFENSE 

46. On March 21, 1947, the President issued Executive 
Order 9835 (12 F.R. 1935), a true copy of which consti¬ 
tutes Exhibit 1 of the affidavit of Harry B. Mitchell of 
April 25, 1949, referred to in paragraph 30 of this answer, 
which Exhibit 1 by this reference is hereby incorporated 
herein as if set forth in full. This Executive Order was put 
into effect on October 1,1947. 

47. Said Order establishes procedures for the adminis¬ 
tration and accomplishment of a loyalty program for fed¬ 
eral employees and applicants for such employment, in¬ 
cluding conditional appointees by reinstatement. 

48. Part I thereof imposes upon the United States Civil 
Service Commission the responsibility of conducting loyalty 
investigations of every person entering the civilian em¬ 
ployment of any department or agency of the executive 
branch of the Government and specifies that such investi¬ 
gation may be conducted after any such person has entered 
upon actual employment, but in such case, the appointment 
is conditioned upon a favorable determination with respect 
to loyalty and the investigation is to be completed within 
eighteen months from the date upon which such person 
enters upon actual employment. 

49. Part III of said Executive Order provides for the 
establishment in the Civil Service Commission of a Loyalty 
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Review Board empowered to make rules and regulations 
not inconsistent with the provisions of the Order, and neces¬ 
sary to implement statutes and Executive Orders relating 
to loyalty. 

560 50. Part V, paragraph 1 of said Executive Order 

provides that the standard for the refusal of federal 
employment or the removal from such employment on 
grounds relating to loyalty: 

“shall be that, on all the evidence, reasonable grounds 
exist for belief that the person involved is disloyal to 
the Government of the United States.” 

51. Under date of February 24, 1947, the President is¬ 
sued Executive Order 9830 (effective May 1, 1947) which 
imposes responsibility on the Civil Service Commission to 
provide for the proper application of the Civil Service Act 
and Rules and all other applicable statutes and Executive 
Orders imposing responsibilities upon the Commission, in¬ 
cluding the duty to promulgate and enforce necessary regu¬ 
lations therefor and to promulgate standards for the re¬ 
instatement of former federal employees (3 C.F.R. 1947 
Supp. 108, 110, 111, 112). 

52. The Civil Service Commission has issued Regulation 
4.301(a)(5) (5 C.F.R. 1947 Supp. 246) which defines com¬ 
petitive status as follows: 

“ ‘Competitive status’ means a status which permits 
a person to be promoted, transferred, reassigned, and 
reinstated to positions in the competitive service with¬ 
out competitive examination, subject to the conditions 
prescribed by the Civil Service rules and regulations 
for such noncompetitive actions. A competitive status 
is acquired by probational appointment through com¬ 
petitive examination, or may be granted by statute, 
Executive order, or the Civil Service rules.” 

53. Pursuant to the authority conferred by Executive 
Order 9830 and to carry out the responsibilities imposed 
thereby as well as by Part, Executive Order 9835, the Civil 
Service Commission amended its regulation 2.112, effective 
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September 6, 1947, which so far as relevant states (12 F.R. 

5937): 

“(a) In the following types of appointments investi¬ 
gation designed to further establish the individual’s 
qualifications may be made at any time within eighteen 
months of the personnel action and removal may be 
ordered by the Commission if such investigation dis¬ 
closes that the individual is disqualified for Federal 
employment, and all such appointments shall be con¬ 
sidered as subject to this condition: 


1 4 (3) Reinstatements. 


561 “(b) The condition ‘subject to investigation’ 

shall expire automatically at the end of eighteen 
months from the effective date of the personnel action, 
except in a case in which the Commission has made an 
initial adjudication of disloyalty and the case continues 
to be active by reason of an appeal. In cases on which 
the Commission’s jurisdiction has expired and the case 
is incomplete or an initial adjudication has not been 
made, it shall be the responsibility of the employing 
agency to conclude such investigation and make a final 
determination concerning the loyalty of such person.” 

54. Similarly, Civil Service Regulation 2.104 (13 F.R. 

1978) as published April 13, 1948, specifies: 

“An applicant may be denied examination and an 
eligible may be denied employment for any of the 
following reasons: 


“(7) On all the evidence, reasonable grounds exist 
for belief that the person involved is disloyal to the 
Government of the United States.” 

55. Plaintiff held a classified position in the United 
States Employment Service, then under the jurisdiction 
of the Department of Labor, from May 28, 1940 until June 
28, 1947 when, due to a reduction in force, she was sep¬ 
arated from her position and the payroll, true copies of 
the personnel recommendation for separation and of the 
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letter of the United States Employment Service, Depart¬ 
ment of Labor, dated May 29, 1947, informing the plaintiff 
of her separation are hereto annexed, designated Exhibits 
1 and 2, and are hereby made a part hereof. On May 28, 
1948, she was appointed to employment by reinstatement, 
a copy of the notification of such personnel action is at¬ 
tached as Exhibit B to the complaint. This appointment 
was not absolute, however, but was conditional upon fur¬ 
ther investigation by the Civil Service Commission at any 
time within eighteen months thereafter and a satisfactory 
conclusion as to her qualifications, including loyalty. 

56. Her classified position from which she was separated 
in June, 1947 only gave her a competitive status which, 
under Civil Service Regulation 4.301(a) accorded her the 
privilege of reinstatement without competitive examination, 
subject to Civil Service rules and regulations, including 
Regulation 2.112, set forth in paragraph 53 of this 
562 answer. 

57. As required by Executive Order 9835 and said 
Civil Service Regulation 2.112, an investigation regarding 
plaintiff’s loyalty was instituted and completed well within 
the eighteen-month period following plaintiff’s reemploy¬ 
ment in 1948, the procedure and practice followed in the 
plaintiff’s case under the foregoing Executive Order and 
rules and regulations of the Commission being set forth in 
the Directives to the Regional Loyalty' Boards issued 
through the Loyalty Review Board of the Civil Service Com¬ 
mission, a true copy of which constitutes Exhibit 3 of said 
affidavit of April 25, 1949 of Harry B. Mitchell, which ex¬ 
hibit is hereby incorporated herein as if set forth in full. 

58. In accordance with Executive Order 9835 and the 
aforementioned Directives, the Fourth Regional Loyalty 
Board of the Civil Service Commission, after having re¬ 
ceived and studied confidential reports of the Federal Bu¬ 
reau of Investigation, forwarded plaintiff, under date of 
July 28,1948, an interrogatory to be answered by her with¬ 
in ten days after receipt (Exh. “C”, complaint), which in- 
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terrogatory stated that plaintiff had the right, upon her 
request, to an administrative hearing before said Regional 
Loyalty Board at which she could appear personally, be 
represented by counsel, and present evidence by witness 
or affidavit. 

59. Plaintiff made answer to the interrogatory under 
oath and requested an administrative hearing, and pursuant 
to her request, such hearing was accorded by a panel of the 
Fourth Regional Loyalty Board consisting of the defend¬ 
ants Martin, Blair and Anderson on September 13, 1948, 
at which plaintiff testified, produced witnesses, was repre¬ 
sented by counsel and introduced numerous affidavits on 
her behalf. 

60. In accordance with the standard prescribed in para¬ 
graph 1, Part V of Executive Order 9835, said Fourth Re¬ 
gional Loyalty Board, following such hearing, found that 
on all the evidence, including the confidential reports of the 
Federal Bureau of Investigation, reasonable grounds ex¬ 
ist for belief that plaintiff is disloyal to the Government of 
the United States and plaintiff and the Federal Security 
Agency, under whose jurisdiction the United States Em¬ 
ployment Service had been transferred, were so no- 

563 tified on November 1, 1948. The notification to the 
Federal Security Agency instructed said Agency to 
suspend the plaintiff from duty immediately (Exh. “D”, 
complaint) and in accordance with such instructions, such 
Agency suspended the plaintiff by letter dated November 
3, 1948 (Exh. “E”, complaint). 

61. On November 10, 1948, in accordance with the pro¬ 
cedures outlined in Directive IV to the Regional Loyalty 
Boards, plaintiff appealed to the Loyalty Review Board of 
the Civil Service Commission and a hearing was accorded 
her by a panel thereof on December 8, 1948, that at such 
hearing plaintiff was allowed to testify fully, was accorded 
the right to present other witnesses in her behalf, was 
represented by two counsel and submitted additional affi¬ 
davits on her behalf. 
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62. Said panel of the Loyalty Review Board, consisting 
of defendants Richardson, Seasongood and Hebert, con¬ 
sidered the entire record, including the Federal Bureau of 
Investigation confidential reports, the evidence both oral 
and documentary adduced at the hearing before the Fourth 
Regional Loyalty Board, as well as before said panel of 
the Loyalty Review Board, the interrogatory addressed 
to the plaintiff and her answers thereto, and affidavits sub¬ 
mitted on behalf of the plaintiff to the Fourth Regional 
Loyalty Board and to said panel of the Loyalty Review 
Board, and reached the conclusion that the evidence in the 
entire record of the case was sufficient to sustain the finding 
of the Fourth Regional Loyalty Board that reasonable 
grounds exist for belief that plaintiff is disloyal to the 
Government of the United States. The decision of ineligi¬ 
bility by the Fourth Regional Loyalty Board was therefore 
affirmed, and plaintiff was so notified and her removal from 
employment with the Federal Security Agency was directed 
under date of February 9, 1949, true copies of said notices 
respectively constitute Exhibits 10 and 11 of the affidavit of 
Harry B. Mitchell of April 25, 1949, and said exhibits are 
hereby incorporated herein as if set forth in full. 
564 63. Thereafter, by notification of personnel action 

dated February 11, 1949, the plaintiff was informed 
by the Federal Security Agency of her removal on that 
date (Exhibit G, complaint). 

64. At no time between plaintiff’s reinstatement to em¬ 
ployment with the United States Employment Service, De¬ 
partment of Labor, on May 28,1948, and her removal from 
said position by the Federal Security Agency was plaintiff 
a person in the classified civil service of the United States 
within the meaning of the Lloyd-LaFollette Act (Act of 
August 24, 1912, Chapter 389, Sec. 6, as amended, 5 U.S.C. 
652) and in concluding that on all the evidence reasonable 
grounds exist for belief that plaintiff is disloyal to the 
Government of the United States and directing her sus¬ 
pension and subsequent removal from employment, both the 
Fourth Regional Loyalty Board, the Loyalty Review Board 
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of the Civil Service Commission and defendant Ewing con¬ 
formed in all respects with the procedural requirements 
of Executive Order 9834 and the valid directives of the 
Loyalty Review Board to the Regional Loyalty Boards. 

65. Although plaintiff received two hearings, the first 
before a panel of the Fourth Regional Loyalty Board on 
September 13, 1948 and the second before a panel of the 
Loyalty Review Board of the Civil Service Commission on 
December 8, 1948, it was not until February 17, 1949, six 
days after the effective date of plaintiff’s removal from 
employment by the Federal Security Agency (Exhibit G, 
complaint), that either plaintiff or her attorney under¬ 
took to assert for the first time that plaintiff came within 
the scope of the Lloyd-LaFollette Act (Act of August 24, 
1912, c. 389, Sec. 6, as amended, 5 U.S.C. 652), true copies 
of letters from plaintiff’s attorneys to defendant Ewing 
dated February 17, 18 and March 2, 1949 asserting this 
claim and the replies thereto of J. Donald Kingsley, Acting 
Administrator of the Federal Security Agency, dated Feb¬ 
ruary 28 and March 23,1949 being hereto annexed, marked 
respectively Exhibits 3 to 7 inclusive. 

66. On February 11, 1949, administrative action had al¬ 
ready been completed with reference to the plaintiff 

565 and nothing remained to be done, there being no right 
of further appeal but only a discretion in the full 
Loyalty Review Board of the Civil Serivce Commission to 
review the decision of its panel consisting of the defendants 
Richardson, Seasongood and Hebert if a majority of all 
members concurred (Exhibit 3, par. 9g, Mitchell affidavit of 
April 25, 1949). 

67. Plaintiff’s attorneys, by letter dated February 11, 
1949, requested that all the members of said Loyalty Re¬ 
view Board exercise this discretion. Defendant Richardson, 
by letter of the same date, informed plaintiff’s attorneys 
that their letter would be considered as such request but, 
by letter dated March 18, 1949, the Vice Chairman of the 
Loyalty Review Board informed said attorneys that at a 
full meeting of the Board held March 15-16, 1949, it had 




been decided not to review the decision in plaintiff’s case. 
True copies of said letters constitute Exhibits 12,13 and 14 
of the affidavit of Harry B. Mitchell of April 25, 1949 and 
by this reference said exhibits are incorporated herein as 
if set forth in full. 

68. In none of the correspondence referred to in para¬ 
graph 67 hereof did plaintiff or her attorneys assert, in 
any way, that plaintiff came within the terms of the Lloyd- 
LaFollette Act. 

69. By failing to assert her alleged claim to the protec¬ 
tion of said Act during the administrative proceedings, 
plaintiff is barred from now asserting such claim. 

70. Therefore, plaintiff has failed to state a claim upon 
which relief can be granted. 

FIFTH DEFENSE. 

71. Defendants hereby reincorporate and reallege each 
and every allegation contained in paragraphs 44 to 69 of 
this answer as if the same were herein set forth and allege 
that by virtue of the facts so alleged, the removal of the 
plaintiff was effected in complete conformity with all ap¬ 
plicable and controlling statutes, executive orders, rules 

and regulations and was not in violation of any pro- 
566 vision of the Constitution, the Civil Service Act or 
any other statute. 

SIXTH DEFENSE. 

72. The Court is without jurisdiction of the subject mat¬ 
ter of the action in that the complaint seeks to control execu¬ 
tive action committed by law to the discretion of the execu¬ 
tive and this Court will not interfere with the exercise of 
such discretion. 

Newell A. Clapp, 

Acting Assistant Attorney 
General 

George Morris Fay, 

United States Attorney 






92 


567 Filed June 10, 1949. 

Exhibt 1. 

Department of Labor 
Washington, D. C. 

Personnel Recommendation 
Separation 

To: Director of Personnel 
Re: Dorothy Bailey 

Nature of Recommendation: Separation for Reduction in 
Force 

Date of Birth—6/8/10 
Legal Residence—Minn. 

Sex—Female 

Position—Employment Servic Analyst CAF-13 

Grade & Salary—CAF-13 $7581 per annum 

Bureau—XJ. S. Employment Service 

Branch—Program 

Division—Standards & Methods 

Section—Staff Training 

Official Station—Washington, D. C. 

Departmental 
Appropriation—Unlimited 
Effective Date—June 28, 1947 c.o.b. 

Remarks: Accrued annual leave for period 6/29/47 thru 
10/8/47 at 1:45 p.m. paid in lump sum. 

118 Marie Gurley, June 30, 1947 

(Recommending Officer) (Date) 

Marie Gurley, Personnel Officer. 
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568 Filed June 10,1949. 

Exhibit 2. 

Department of Labor 

UNITED STATES EMPLOYMENT SERVICE 

Washington 25 

May 29, 1947 

In reply refer to HBAT 

Miss Dorothy Bailey 

United States Employment Service 

Washington, D. C. 

Dear Miss Bailey: 

Because of a lack of funds, the United States Employment 
Service is forced to reduce its staff in Washington, D. C. 

I regret to inform you that as a result of reduction in posi¬ 
tions comparable to yours, you have been reached for sep¬ 
aration, effective at the close of business on June 28, 1947. 
You will remain in active duty status until the close of busi¬ 
ness June 13, 1947, after which you will be carried on the 
rolls in annual leave status until the effective date of sep¬ 
aration. If your accrued annual leave is not sufficient to 
cover this period, you will be carried on the rolls in a non¬ 
pay status until the effective date of separation. Upon 
separation, you will receive a lump sum payment for any 
accrued annual leave to your credit at that time. 

The Department will make every effort to place you in an¬ 
other position if it is possible to do so under the retention 
preference regulations. To facilitate this placement, it is 
requested that you complete the attached Availability for 
Position form and one copy of the Application for Position 
Form 57 and return them to this office as soon as possible. 
In the event it is not possible to place you in another posi¬ 
tion in the Department of Labor prior to your separation, 
the Department will for a period of one year from the date 
of this letter give you the opportunity for reemployment 
in any vacancies to be filled in positions for which you are 
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available and qualified before considering the filling of 
such position by appointment from outside the Department 
or by the promotion, reassignment, or transfer of an em¬ 
ployee without permanent civil service status. Offers of re¬ 
employment in positions in your competitive level and com¬ 
petitive area will be made in the order of retention prefer¬ 
ence of employees separated from such positions. If you are 
reemployed in the Department or in another Federal agency 
within one year of the date of this letter, you will be re- 
credited with sick leave to your credit at the time of sep¬ 
aration. If you are reemployed in some other Federal 
agency, please inform me so that your name may be re¬ 
moved from the reemployment list of the Department. 
569 As this action is being taken in accordance with the 
Civil Service Commission Retention Preference Reg¬ 
ulations, you are entitled to examine those regulations and 
the retention register, both of which are available for your 
inspection in Room 1207. 

If you have any question regarding the accuracy of this 
register or of the record on which it is based, I will ap¬ 
preciate your informing me directly in writing at once. If 
you believe that the action being taken in your case is in 
violation of the retention preference regulations or the vet¬ 
erans preference laws, you may appeal in writing within 
ten days of receipt of this letter to the Civil Service Com¬ 
mission, Washington, D. C. If you do file an appeal with 
the Civil Service Commission, please inform me of your 
action at the time you file the appeal. 

Under the provisions of Department Circular No. 581, 
dated January 3, 1947, the Civil Service Commission will 
assist you in obtaining employment in other Government 
agencies. Accordingly, you should file an application for 
employment with the Civil Service Commission office having 
jurisdiction over the locality where you desire employment. 

Sincerely, 

Robebt C. Goodwin, 

Director. 
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570 Filed June 10,1949 

Exhibit 3. 

Arnold, Fortas & Porter 
1200 EIGHTEENTH STREET, N. W. 

WASHINGTON 6, D. C. 

February 17,1949. 

Honorable Oscar R. Ewing •, 

Administrator, Federal Security Agency 
Washington, D. C. 

Hear Mr. Ewing: ^ 

This is with reference to Miss Dorothy Bailey. On Feb¬ 
ruary 9 we were advised by the Chairman of the Loyalty 
Review Board that you had been “requested to remove 
Miss Bailey’s name from the rolls” at once. Miss Bailey 
is presently under suspension since November 3,1948. The 
decision of the panel of the Loyalty Review Board, of which 
we were advised on February 9, was appealed to the full 
Board on February 11 and on February 11 the Chairman 
of the Loyalty Review Board advised that the matter would 
be submitted to the full Board on March 15. Accordingly, 
the decision of the panel of the Loyalty Review Board is not 
final. 

I wish to advise you of our position that regardless of 
the recommendation of either the panel or the full Loyalty 
Review Board, you as Federal Security Administrator have 
no authority to act on the recommendation of that Board, 
but must make your own determination in accordance with 
the Lloyd-LaFollette Act, 5 USC Section 652. Under this 
statute and under the general rules of law, you as Federal 
Security Administrator have neither the right nor the ob¬ 
ligation to submit to determinations by loyalty boards or 
the Civil Service Commission with respect to dismissal of 
your own employees. 

Miss Bailey is a classified civil service employee and as 
such entitled to the protection of the provisions of 5 USC 
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Section 652 which requires that no employee shall be dis¬ 
missed except for such cause as will promote the efficiency 
of the service and after procedures taken before you as 
Federal Security Administrator. It is clear that an ad¬ 
verse decision of the Loyalty Board can be advisory only. 
The Attorney General of the United States has ruled in 30 
Opinions of the Attorney General 79, 83 

“It is for the head of a Department, and not the 
Civil Service Commission, to determine when there 
exists proper cause for the removal of a classified 
civil service employee in his Department. The power 
of both appointment and removal of such employees is 
vested in the heads of departments (21 Op. 356). The 
provisions of * * * Section 6 (of the Lloyd-La- 

Follette Act) clearly negative any idea that it was 
intended the Civil Service Commission should deter¬ 
mine for the Departments when an employee should 
be removed.” 

Accordingly, it is submitted that you can and should take 
no action to remove Miss Bailey’s name from the rolls un¬ 
less and until the procedures provided by 5 USC Section 
652 have been complied with and you arrive at your own 
independent decision as to whether the efficiency of the 
service would or would not be promoted by such removal. 

Very truly yours, 

Paul A. Porter. 


572 


Filed June 10,1949 
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Exhibit 4. 

Arnold, Fortas & Porter 
1200 EIGHTEENTH STREET, N. W. 

WASHINGTON 6, D. C. 

February 18, 1949. 

Hon. Oscar R. Ewing 
Federal Security Administrator 
Federal Security Building 
Fourth and Independence Ave., S. W. 

Washington, D. C. 

Dear Mr. Ewing: 

This morning Miss Dorothy Bailey received what pur¬ 
ports to be a notice of removal from the Federal Security 
Agency. The grounds stated are, “Ordered removed by 
the United States Civil Service Commisson, letter dated 
February 9,1949, signed by Seth W. Richardson, Chairman, 
Loyalty Review Board, ‘ That reasonable grounds exist for 
belief that Miss Bailey is disloyal to the Government of 
the United States V’ 

This is to advise that for the reasons set forth in my let¬ 
ter dated February 17, 1949, I believe the grounds for re¬ 
moval are inadequate and that the purported removal is 
without legal effect. 

I shall appreciate being advised of your views on the 


matter. 


Sincerely, 




Paul A. Porter. 


• # 

» 

**•*## 

• 
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Filed June 10, 1949 




Exhibit 5. 



February 28, 1949. 

Dear Mr. Porter: 

This is in reply to your letter of February 17 concerning 
Miss Dorothy Bailey. 
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Our removal of Miss Bailey was based upon the Civil 
Service Commission’s order to take such action. The fact 
that her reinstatement in the service was conditioned upon 
her satisfactorily meeting requirements under the loyalty 
program is the basis for the Commission’s authority to or¬ 
der removal. The Commission will no doubt advise you 
more fully of its authority in the matter. Accordingly, we 
do not contemplate any change unless ordered by the Civil 
Service Commission. 

With respect to your comment that “the decision of the 
panel of the Loyalty Review Board is not final, “we can 
only refer you to that Board for its opinion. It was our 
understanding that the action was final and we have re¬ 
ceived no contrary instruction. 

Please be assured that we are as eager as anyone to com¬ 
ply with the law and to accord full rights to employees in 
this very difficult area of adjudication of loyalty. I believe, 
however, that any further questions that you may have, 
with regard to the Bailey case or to the provisions under 
which it was handled, should be referred to the Loyalty 
Review Board. 

Sincerely yours, 

[Signed] J. Donald Kingsley, 

Acting Administrator. 

Filed June 10, 1949. 
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Exhibit 6. 

Arnold, Fortas & Porter 
1200 Eighteenth Street, N. W. 

Washington 6, D. C. 

March 2, 1949 

Honorable Oscar R. Ewing 
Administrator, Federal Security Agency 
Washington 25, D. C. 

Dear Mr. Ewing: 

I am in receipt of a letter dated February 28 from Mr. 
J. Donald Kingsley, Acting Administrator, in response to 
my letter of Febraury 17 to you concerning Miss Dorothy 
Bailey. I assume this letter was also intended to refer to 
my letter of February 18 on the same subject. 

Mr. Kingsley apparently has several misconceptions con¬ 
cerning the matter which I would like to set at rest. 

1. Mr. Kingsley states that the Federal Security Agen¬ 
cy’s removal of Miss Bailey was based on “the Civil Serv¬ 
ice Commission’s order to take such action.” Both Mr. 
Richardson’s letter to this office and the personnel notifi¬ 
cation received by Miss Bailey from the Federal Security 
Agency make no reference to any order of the Civil Service 
Commission but refer to a request. I think that this dis¬ 
tinction is entirely proper since the Civil Service Commis¬ 
sion had no authority to order any action taken by the 
Federal Security Agency with respect to Miss Bailey and 
the Federal Security Agency had no power to accept an 
order from the Civil Service Commission or even to act on 
a request except in accordance with the law as set forth in 
5 USC Section 652. 

2. Mr. Kingsley then states that Miss Bailey’s rein¬ 
statement in the service “was conditioned upon her satis¬ 
factorily meeting requirements under the loyalty program” 
and that that is the basis for the Commission’s authority 
to order removal. Aside from the fact that no oredr was 
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made as stated above by the Civil Service Commission, the 
fact is that Miss Bailey’s reinstatement was a flat uncon¬ 
ditional reinstatement without any reference to any con¬ 
dition whatsoever. If there were intended to be any con¬ 
ditions, Miss Bailey was never notified of them and her 
official notifications from the Federal Security Agency per¬ 
sonnel office made no mention of any such condition. 
575 In addition, any such conditions, had they been 
attempted to be imposed and even had notice been 
given to Miss Bailey, would have been invalid if they pur¬ 
ported to deprive a classified employee of his rights under 
5 USC Section 652, and to transfer jurisdiction over the 
removal of classified employees from the head of their 
agency to the Civil Service Commission. 

Of course, we recognize that Miss Bailey’s continuance in 
the service is subject to any right under 5 USC Section 652 
on the part of the Administrator to remove her from the 
service for any reason which might promote the efficiency 
of the service including a finding relating to loyalty made 
under proper standards by the Administrator. However, 
this does not mean that the Administrator could delegate 
to the Civil Service Commission or to any other person his 
responsibilities under that Act with respect to a classified 
employee or that the employee could be deprived of his 
right to a judgment by the head of his own agency as pro¬ 
vided by the Llovd-LaFollette Act, 5 USC Section 652. 

Mr. Kingsley also referred us to the Loyalty Review 
Board concerning his understanding that the action of the 
panel was final. This was our original impression also, but 
I am enclosing a copy of a letter addressed by me to Mr. 
Richardson and a copy of Mr. Richardson’s reply, from 
which it is clear that on March 15 the question of a further 
review will be considered by the full Board. 

Under the circumstances I cannot accede to the sugges¬ 
tion that we should address inquiry to the Civil Service 
Commission since as we have shown above the entire re- 
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sponsibility under the law rests with you as Federal Security 
Administrator and not with the Civil Service Commission. 

I shall appreciate your further consideration of this 
matter and your advice. 

Sincerely, 

Arnold, Fortas & Porter 
By Paul Porter 

576 Filed June 10, 1949. 

Exhibit 7. 

Federal Security Agency 

WASHINGTON 

March 23, 1949 

Dear Mr. Porter: 

In your letter of March 2, 1949, concerning the case of 
Miss Dorothy Bailey, you requested that we further con¬ 
sider the matter. As indicated in our letter of February 28, 
1949, the action was based on the following circumstances: 

The President’s Executive Order 9835, dated March 21, 
1947, in addition to prescribing a loyalty program for Fed¬ 
eral employees (see Part II of the Order), also provided 
(see Part I) that “There shall be a loyalty investigation 
of every person entering the civilian employment * * * in 
the executive branch of the Federal Government”. As to 
persons entering employment, the Order provided that in¬ 
vestigations of persons entering the competitive service 
shall be conducted by the Civil Service Commission. It 
further provided that such investigations may be con¬ 
ducted after the person enters upon actual employment, but 
that in any such case “The appointment of such person 
shall be conditioned upon a favorable determination with 
respect to his loyalty”. (The right to make conditional 
appointments under certain circumstances and to terminate 
the appointments upon failure to fulfill the condition was 
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considered by the Federal courts in the case of Friedman v. 
Schwellenbach, et al., 65 F. Supp. 254; affirmed, 159 F. 2d 
22 .) 

Part I of the Executive Order (dealing with persons en¬ 
tering employment) further provides at section 2(a) that 
if the loyalty investigations of such a person is not com¬ 
pleted within 18 months from the date the person enters 
actual employment, the condition that his employment is 
subject to investigation shall expire and it is then the re¬ 
sponsibility of the employing department or agency to con¬ 
clude the investigation and make a final determination con¬ 
cerning the person’s loyalty, except in the case where the 
Civil Service Commission has made an initial determina¬ 
tion of disloyalty within that period and there has been an 
appeal. At Part III of the Executive Order the Loyalty 
Review Board in the Civil Service Commission is authorized 
to make rules and regulations necessary to implement the 
statutes and Executive Orders relating to employee loyal¬ 
ty. 

577 Miss Bailey was separated from her former posi¬ 
tion in the Federal service in June 1947. Steps were 
taken in the spring of 1948 to reinstate her in the classified 
service. Persons who have been separated from the service 
and who again enter on duty after October 1, 1947, are in 
the position of persons “entering employment”, and for 
the purposes of Executive Order 9835 they are subject to 
the same requirements as to investigation for loyalty as 
are all new applicants. (See Federal Personnel Manual, 
pages 12-3, 3.01.) Therefore Miss Bailey’s reinstatement 
was necessarily conditioned, under Executive Order 9835, 
upon a favorable determination as to her loyalty. 

The Loyalty Board for the Fourth United States Civil 
Service Region having investigated Miss Bailey, and after 
such investigation and a hearing having found that reason¬ 
able grounds exist for belief that Miss Bailey is disloyal 
to the Government, the Board thereupon instructed this 
Agency to separate her from the service, and, because of her 
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appeal, to suspend her pending the appeal. As a result of 
this determination, under Executive Order 9835 the condi¬ 
tion of Miss Bailey’s appointment was not fulfilled, and her 
appointment never became unconditionally effective. Re¬ 
gardless as to whether that instruction is informally re¬ 
ferred to as an order or a request, we are convinced that 
there is ample authority for the Regional Loyalty Board 
to make and enforce such an instruction. It is specifically 
required by section 230.4(b) of Directive IV of Part 230 
of the regulations of the Loyalty Review Board, entitled 
“Directives to the Regional Loyalty Boards, etc.”, effective 
December 17,1947, as amended (13 F.R. 9373, at page 9375). 

As stated in the Federal Personnel Manual (pages L2-9 
and 10), the Civil Service Commission has the duty to ad¬ 
judicate loyalty investigations of appointees to competitive 
positions, to notify agencies of action to be taken in such 
cases, to ascertain whether such action is in fact taken, and 
if not so taken, to certify the case to the Comptroller Gen¬ 
eral with notice to withhold payment of salary of the ap¬ 
pointee. 

As we previously suggested, it does not seem appropriate 
that this Agency should undertake to speak for the Loyalty 
Review Board or the Civil Service Commission in attempt¬ 
ing to justify the legal basis for the authority exercised by 
those offices. You are no doubt familiar with the basic pro¬ 
visions governing reinstatements and other personnel mat¬ 
ters, such as, for example, Executive Order 9830, the Civil 
Service Rules (Chapter I, Title 5, Code of Federal Regula¬ 
tions, 1947 Supp.), and the Loyalty Review Board Direc¬ 
tives mentioned above. 

57S We understand that Miss Bailey has requested 
that the full Board review the findings of the Panel 
of the Loyalty Review Board, and that such request was to 
be presented to the Board on March 15 to determine whether 
they will exercise their discretion in favor of undertaking 
such a review. However, we have not yet been advised of 
any action taken which in any way casts doubt upon the 
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correctness of the determination of the Loyalty Review 
Board or the action taken by this Agency. Therefore, we 
must advise you that we do not believe there is any basis at 
this time for any further action by the Federal Security 
Agency. 

Sincerely yours, 

/Signed/ J. Donald Kingsley, 
Acting Administrator. 

579 Filed June 30,1949 

Motion for Summary Judgment. 

Plaintiff moves this Honorable Court for summary judg¬ 
ment in the above entitled matter as prayed for in the Com¬ 
plaint, including reinstatement in her position with back 
pay and restoration of eligibility to all Civil Service po¬ 
sitions. 

This motion is made upon (1) the Complaint, (2) the 
Answer, (3) the Affidavit of Dorothy Bailey subscribed 
and sworn to April 20, 1949, and the exhibits thereto, (4) 
the Supplemental Affidavit of Dorothy Bailey filed here¬ 
with, (5) the Affidavits of Seth W. Richardson and Harry 
B. Mitchell filed in opposition to plaintiff’s application for 
a mandatory injunction pendente lite, and (6) such other 
and further affidavits as may be filed by plaintiff or de¬ 
fendants. 

As grounds for the motion, plaintiff states that it appears 
clearly from the material referred to above that there is 
no genuine issue of fact and that the only questions are 
questions of law. It appears clearly from the Answer of 
the defendants that plaintiff was in the classified Civil 
Service, that she was dismissed without the procedure re¬ 
quired by the Lloyd-LaFollette Act, 5 U.S.C. § 652, 

580 and that she was dismissed, not by her own employer, 
but by direction of the Civil Service Commission. 

It further appears that plaintiff’s dismissal was made in 
violation of Executive Order 9835 because not made on the 
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evidence, and that her dismissal is in violation of law and 
the Constitution. 

Respectfully submitted, 

Arnold, Fortas & Porter, 

1200 18th Street, N. W., 
Washington 6, D. C. 

By Thurman Arnold, 

Attorneys for Plaintiff. 

*#*#*•##•* 
581 Filed June 30,1949 

Supplemental Affidavit of Dorothy Bailey 

Dorothy Bailey, buing duly sworn, deposes and says: 

1. That on February 17, 1949, she, by her counsel, dis¬ 
patched a letter to defendant Ewing advising him of her 
rights under the Lloyd-LaFollette Act (5 U.S.C. §652), 
which letter is defendant’s Exhibit 3. 

2. That on February 18, 1949, she received the order of 
removal dated February 11, 1949, which order is plaintiff’s 
Exhibit “G”. 

3. That on February 18, 1949, she, by her counsel, after 
receipt of the order of removal, dispatched another letter to 
defendant Ewing reasserting her rights under the Lloyd- 
LaFollette Act, which letter is defendant’s Exhibit 4. 

4. That on or about April 20,1949, she received a further 
notification of personnel action which is an amendment of 
the notice of personnel action attached as plaintiff’s Ex¬ 
hibit “G”. A photostatic copy of the notice received is at¬ 
tached to this affidavit. 

Dorothy Balley. 

Subscribed and sworn to before me this 29th day of June, 
1949. 

Helen A. Yowell, 

Notary Public. 

My commission expires Nov. 15, 1952. 
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Filed June 30,1949 
Federal Security Agency 

SOCIAL SECURITY ADMINISTRATION 
NOTIFICATION OF PERSONNEL ACTION 

1. Name—Miss Dorothy Bailey. 

2. Date of birth—6-8-10. 

3. Journal or Action No.—1-a. 

4. Date—4-18-49. 

5. Nature of action (use standard terminology)—Cor¬ 

rection—Removal. 

6. Effective date—2-11-49 (close of business). 

7. Civil Service or other legal authority—C. S. letter 

dated 2-9-49. 

8. Position title—Training Officer (General Fields). 

9. Service, grade, salary—CAF-13, $7911.00 per annum. 

10. Organizational designations—Bureau of Employ¬ 

ment Security Employment Service Organization 
and Methods Staff Training Branch. 

11. Headquarters—Washington, D. C. (ES 901-60). 

13. Remarks—This corrects journal dated February 11, 

1949, Page 1-a, with respect to lump sum payment. 
Clerical error. 

To be paid lump sum annual leave for 59 hours to 
end February 24, 1949 (11:30 a. m.) 

Ordered removed by the United States Civil Service 
Commission, letter dated February 9, 1949, signed 
by Seth W. Richardson, Chairman, Loyalty Review 
Board, “That reasonable grounds exist for belief 
that Miss Bailey is disloyal to the Government of 
the United States.” 

14. Signature or other authentication—Robert C. Good¬ 

win. 

17. Sex—F. 

19. Appropriation: From—7590567.001. 

20. Subject to C. S. Retirement Act (Yes—No)—Yes. 

22. Legal residence—Minnesota. 
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583 Filed July 8, 1949. 

Defendants’ Cross Motion for Summary Judgment. 

Now come the defendants and move the Court for sum¬ 
mary judgment pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, on the ground that there is no genuine 
issue as to any material fact and the defendants are en¬ 
titled to judgment as a matter of law. 

In support of this motion, the Court is respectfully re¬ 
ferred to the defendants’ answer filed herein on June 10, 
1949 with the exhibits thereto annexed; the affidavit of the 
defendant Seth W. Richardson, verified April 25, 1949, 
heretofore filed herein in opposition to plaintiff’s applica¬ 
tion for a mandatory injunction pendente lite; the affidavit 
of the defendant Harry B. Mitchell, verified April 25, 1949, 
heretofore filed herein in opposition to plaintiff’s said ap¬ 
plication, together with the exhibits thereto annexed; a 
copy of the transcript of hearing held September 13, 1948 
before the Loyalty Board of the United States Civil Serv¬ 
ice Commission for the Fourth Civil Service Region an¬ 
nexed to plaintiff’s affidavit, verified April 20, 1949, here¬ 
tofore filed herein in support of her application for a man¬ 
datory injunction pendente lite; a copy of the transcript 
of proceeding on December 8, 1948 before the Loyalty Re¬ 
view Board of the United States Civil Service Commis¬ 
sion annexed to the aforesaid affidavit of the plaintiff; and 
the annexed points and authorities. 

H. G. Morison, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

3 Opinion of Court. 

Holtzoff, J.: This case involves a very delicate and 
difficult problem of interrelations between the utmost fair¬ 
ness to Government employees and the necessity of pre¬ 
venting persons who are disloyal, persons who have ideol- 
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ogies inimical to American institutions, or persons who are 
bad security risks, from entering or remaining in the Gov¬ 
ernment service. 

The Government must be protected, but, on the other 
hand, Government employees must be dealt with fairly. The 
Court feels, however, that the problem is not one for the 
Judiciary but for the Executive and Legislative branches 
of the Government in the first instance. No one has a con¬ 
stitutional right to Government employment. The Govern¬ 
ment has a right to fix standards for entry into Govern¬ 
ment service, and it may go further and employ any person 
or refuse to employ any person arbitrarily. The Govern¬ 
ment similarly may fix methods for discharging employees, 
or it may do so in a haphazard way. The Courts have no 
function to perform in connection with the hiring and firing 
of Government employees. If however, Congress prescribes 
certain methods to be followed and certain procedure to be 
applied, or if the Executive by a valid executive order does 
so, then the Courts do have a right to determine whether 
the law or the executive order, as the case may be, has been 
complied with, but beyond that the Courts may not go. 
4 This Court has already had occasion to hold the 

President’s Loyalty Order to be valid and constitu¬ 
tional. The only thing that remains to be determined in 
this case is -whether there was any failure to comply with 
the Order. The plaintiff claims that she is entitled to the 
protection of Section 652, United States Code, Title 5. Ad¬ 
mittedly, the requirements of that provision of law have 
not been complied with in this case. The Court is of the 
opinion, however, that this plaintiff is not entitled to the 
protection of Section 652, because, under the regulations 
of the Civil Service, she was a conditional appointee. The 
word “conditional” is more or less synonymous with “pro¬ 
bation.” The Civil Service law authorizes the Civil Serv¬ 
ice Commission to prescribe periods of probation before 
permanent employment is entered upon. It seems to the 
Court that this authority exists not only with respect to 
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the original appointment to Civil Service but also to any 
subsequent appointment. The statutory authority con¬ 
ferred on the Commission by Title 5, Section 633, Subsec¬ 
tion 2, Paragraph 4, is sufficiently broad to cover both 
original appointments and subsequent appointments. It 
is the Court’s conclusion, therefore, that Section 652 does 
not apply to this plaintiff because she was a conditional 
appointee. The procedure followed by the Loyalty Board 
in this case is that prescribed by Part 1 of the Loyalty 
Order which relates to investigation of applicants. A con¬ 
ditional appointee is classified with applicants, and 
5 properly so. 

The next objection raised is that the Board is 
required by the Executive Order to act on all the evidence 
that is presented to it, and it is contended on behalf of 
the plaintiff that the Board did not act on evidence. To be 
sure, it did not act on evidence if the word “evidence” 
means evidence admissible under the common-law rules of 
evidence. Obviously, this is not the case. The common-law 
rules of evidence prevail in jury trials. Originally they 
did not prevail in the Court of Chancery. More recently 
they have been applied, and are being applied, in equity 
cases as well, but the common-law rules of evidence do not 
prevail in administrative agencies. The term “evidence” 
means any proof that may lead to a conclusion. It is not 
limited to such evidence as is admissible under the com¬ 
mon-law rules of evidence. For example, French courts 
receive hearsay evidence, which our courts exclude. Surely, 
one would not say that because of this circumstance the 
French courts convict persons without evidence. 

The third paragraph of Part I of the Executive Order 
specifically provides that reports of the Federal Bureau 
of Investigation, reports of any intelligence and investiga¬ 
tive agency of the Government, as well as the files of the 
House Committee on Un-American Activities, shall be avail¬ 
able to the body making the investigation. The only diffi¬ 
culty from the plaintiff’s standpoint is that she was 
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6 not confronted with the evidence against her, and 
was not informed of the names or the identity of the 

witnesses who gave the information against her. We must 
bear in mind, however, that a Government employee is 
not entitled to an open trial under the Constitution. His 
connection with the Government may be severed without 
any hearing of any kind and there would be no violation of 
the Constitution or of law except as Section 652 otherwise 
provides. But even Section 652 does not require an open 
hearing. It merely requires charges and an opportunity 
to file a written reply. Whenever a hearing is accorded, it 
is a matter of grace rather than a matter of right. 

Counsel for the plaintiff has argued that the conclusion 
was reached by the Board on the say-so of the Federal 
Bureau of Investigation without any evidence being pre¬ 
sented to the Board. The Court does not so understand the 
transcript of the hearing. The Chairman of the Appellate 
Board summarized the information against the plaintiff. 
The information is that the plaintiff was a member of the 
Communist Party in the District of Columbia as early as 
1935; that in the early days of the war period she attended 
Communist Party meetings; in 1936 she was a known mem¬ 
ber of the so-called inner group of the Communist Party 
operating in the District of Columbia, and was one of those 
responsible for establishing a minority group in the Cen¬ 
tral Labor Council; that she was or is a member of the Com¬ 
munist Party, or is dominated and controlled by the 

7 Party to the extent she follows its instructions and 
has been doing so for a period of eight years. The 

Chairman of the Board then states, after counsel for the 
plaintiff emphatically denied the carges, “I can only say 
to you that five or six of the reports come from informants 
certified to us by the Federal Bureau of Investigation as 
experienced and entirely reliable.” In other words, it is 
a reasonable inference that the Board had before it state¬ 
ments of five or six persons substantiating these charges, 
and that the Federal Bureau of Investigation certified 
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that the persons who made these statements were both ex¬ 
perienced and entirely reliable. It does not appear that 
the Board did not have any information as to the identity 
of these informants. All that appears is that the Chairman 
of the Board stated he did not know whether those in¬ 
formants were active in a Federal employees’ union, or 
how active they had been in it. That is a far cry from say¬ 
ing that the Board had no evidence before it. 

The plaintiff offered evidence controverting these as¬ 
sertions. The Board weighed the evidence in support of 
the assertions and the evidence offered to controvert them. 

I see no way in which this Court, under the circumstances, 
has any right to review the conclusion of the Board or to 
set aside its findings. The Court realizes that it is most 
unusual not to disclose to a person the evidence against 
him, but this is an administrative proceeding. There 
8 is no legal or constitutional right in plaintiff to have 
a hearing of any kind. Here the plaintiff received a 
partial hearing. Under the circumstances, the Court reaches 
the conclusion that the plaintiff has no cause of action. 

The plaintiff’s motion for summary judgment is denied, 
and summary judgment is granted in favor of the defend¬ 
ants. 

********** 

585 Filed July 29,1949 

Order. 

Plaintiff having moved for summary judgment and de¬ 
fendants having made a cross motion for summary judg¬ 
ment, and the matter having come on to be heard, it is hereby 

Ordered, Adjudged and Decreed 

(1) That the plaintiff’s motion for summary judgment 
be and it is hereby denied; 

(2) That the defendant’s motion for summary judgment 
be and it is hereby granted. 

Alexander Holtzoff, 

Judge. 
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Dated: July 29, 1949. 

Approved as to form: 

Thurman Arnold, 

Counsel for Plaintiff. 

H. S. Marion, Asst. Atty. Gen. t U. S., 

Counsel for Defendants. 

*#•••••••• 

586 Filed August 2,1949 

Order. 

Plaintiff’s motion for summary judgment having been 
denied and defendant’s cross motion for summary judg¬ 
ment having been granted, it is hereby 

Ordered, Adjudged and Decreed 

That judgment be and it hereby is entered for the de¬ 
fendants. 

Alexander Holtzoff, 

Judge. 

Dated: July 29, 1949. 

Approved as to form: 

Thurman Arnold, 

Counsel for Plaintiff. 

H. S. Marion, 

Counsel for Defendants. 
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587 Filed August 4, 1949 

Notice of Appeal 

Notice is hereby given that Dorothy Bailey, plaintiff in 
the above-entitled action, hereby appeals to the Court of 
Appeals for the District of Columbia from the order of Au¬ 
gust 2,1949, entering judgment for defendants. 

ARNOLD, FOETAS & PORTER, 

1200 18th Street, N. W., 
Washington, D. C. 

By Thurman Arnold. 

• *•••••••• 

593 Filed August 4,1949. 

Order Allowing Appeal on Original Papers. 

Notices of appeal having been filed by plaintiff from the 
order of this Court, dated August 2, 1949, and from the 
order of this Court dated May 25, 1949, and plaintiff hav¬ 
ing requested that the original papers be transmitted on ap¬ 
peal, and defendants having consented thereto, it is hereby 

Ordered, Adjudged, and Decbeed pursuant to Rule 75 (i) 
of the Federal Rule of Civil Procedure that the original 
papers may be transmitted to the Court of Appeals in con¬ 
nection with the notices of appeal filed herein. 

C. B. Kerb, 

Judge. 

Dated: August 4, 1949. 

Consented to: 

Edward H. Hickey, 

Counsel for Defendant. 

9 

Thubman Arnold, 

Counsel for Plaintiff. 




5SM 












TABLE OF CONTENTS. 


Page 

JURISDICTION AL STATEMENT. 1 

Statement of the Case . 2 

A. The Appellant. 2 

B. The Loyalty Proceedings. 3 

C. Court Proceeding . 7 

Opinion of the Court Below. 7 

Summary of Argument. 8 

Argument 

I. Appellant Was Discharged in Violation of the 
President’s Executive Order 9835 Under Which 
Her So-Called Hearing Took Place Because the 
Conviction Was Not Based “On All the Evi¬ 
dence” . 11 

A. The Nature of the Record Before the Loy¬ 
alty Boards . 11 

B. The Standard of the Executive Order. 14 

II. Appellant Was a Classified Civil Service Em¬ 
ployee Discharged in Violation of Statute 5, 
U.S.C., § 652 . 21 

A. The procedure required by the Lloyd-LaFol- 

lette Act in the case of classified civil service 
employees has not been followed. 21 

B. The courts will grant relief for a failure to 

grant employees the rights provided by the 
Lloyd-LaFollette Act. 22 

C. The appellant was in the classified civil serv¬ 
ice . 23 

D. Appellees’ contentions that appellant’s rein¬ 

statement was conditional depend upon an 
invalid regulation. 24 

HI. Appellant Was Removed in Violation of the 

Constitution of the United States. 29 



















Table of Contents Continued. 


• • 
n 


Page 

IV. Executive Order 9835 Is Not Authorized by Law 32 

V. The Standards of Loyalty Contained in the Ex¬ 
ecutive Order Are Too Vague and Indefinite ... 34 

Conclusion . 35 


TABLE OF CASES. 

Borakv. Biddle, 78 App. D. C. 374,141 F. 2d 278 (1944), 

cert. den. 323 U. S. 738 . 22 

Burnap v. United States, 252 U. S. 512, 518. 28 

Colyer v. Skeffington, 265 Fed. 17 (D. Mass., 1920) ... 15 
Friedman v. Schwellenbach, 81 App. D. C. 365, 159 F. 

2d 22 (1946), cert. den. 330 U. S. 838 . 23 

Myers v. United States, 272 U. S. 52,121-122 .27,28 

In re Oliver, 333 U. S. 257 (1948). 32 

A. L. A. Schechter Poultry Corp. v. United States, 295 

U. S. 495 . 35 

United States v. Joseph Altstoetter, et al., Military 

Tribunal at Nuremberg. 19 

United States v. Grayson, 166 F. 2d 863, 870 (C. C. A. 

2, 1948) . 32 

United States v. Lovett, 328 U. S. 303 (1946)_10,29,30 

MISCELLANEOUS. 


Civil Service Act 
Section 2, Fifth and Sixth 

5 UJ3.C. § 631. 25 

5 U.S.C. § 633 . 25,26,32,33 

Civil Service Rules and Regulations 

2.112 ..24,28 

2.113 . 26 

7.1012 . 26 

Executive Order 9835,12 F.R. 1935, March 21, 


Federal Personnel Manual, 1948 . 26 

Hatch Act, Section 9, 5 U.S.C. § 61(h).32,33 

21 Opinions Attorney General 534 (7897) . 26 

30 Opinions of Attorney General 79, 83 . 22,26,28 

Lloyd-Lafollette Act, 5 U.S.C. Section 652, 679.6,7,9, 

10,21,22,23,24,26,27,28,29 
The Dreyfus Case, by Alfred Dreyfus and Pierre Drey¬ 
fus, Yale University Press, 1937 . 18 

























IN THE 


United States Conrt of Appeals 

For the District of Columbia Circuit. 


No. 10382 


Dorothy Bailey, Appellant 


v. 

Seth W. Richardson, et al., Appellees 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal from an order of the United States 
District Court for the District of Columbia granting sum¬ 
mary judgment for the appellees. 1 

Jurisdiction of this cause below was based on Sections 
11-301, 11-305, 11-306 of the District of Columbia Code 
under 28 USC Sections 2201 and 2202 (the Declaratory 
Judgment Act, formerly 28 USC Section 400), and under 
5 USC Section 1009 (Section 10 of the Administrative Pro- 

1 Notice of appeal was also filed from an order detpring a motion for injunc¬ 
tion pendente lite , but no argument is presented on this point in the light of the 
order granting summary judgment 
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cedure Act). Jurisdiction is also based on the First and 
Fifth Amendments to the Constitution of the United States, 
on Article III thereof and on 5 USC Section 652. 

Statement of the Case. 

A. The Appellant. 

The appellant Dorothy Bailey was employed by agencies 
of the United States government almost continuously since 
November 1933. She entered on employment with the 
District of Columbia Employment Service of the United 
States Department of Labor in November 1933. In 1934 
she transferred to the National Office of the United States 
Employment Service in the Labor Department. Appel¬ 
lant had many positions in the Department of Labor from 
1933 through June of 1947 with increasing responsibilities 
and increasing pay, remaining in the United States Em¬ 
ployment Service (USES) during this entire period. 

On May 28,1940, the appellant who had previously occu¬ 
pied positions exempt from Civil Service was covered into 
the classified civil service as of August 19, 1939 (R. 3, 69). 
Appellant received a notice that she had permanent civil 
service status (R. 3, 16, 69). In connection with all pro¬ 
motions after that date appellant was notified she had and 
continued to have permanent civil service status (R. 3, 69). 

In June 1947 due to a drastic reduction in force in the 
USES, appellant was separated from the payroll. On 
March 25,1948, appellant was reinstated to her old position 
as staff training supervisor in the USES in the Depart¬ 
ment of Labor. On May 28, 1948, appellant was advised 
that her reinstatement as a classified civil service em¬ 
ployee was made permanent (R. 3, 17, 18). On July 1, 
1948, USES was transferred to the Federal Security Agency 
and appellant was transferred with that agency in the same 
position she had held for some period of time. (R. 3, 69, 70) 

Appellant’s service in the United States government has 
been consistently good and she is recognized throughout 
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the country as an expert in the specialized field of staff 
training. Her efficiency ratings were uniformly high. 
(R. 3, 70) 

B. The Loyalty Proceedings. 

On the 31st day of July, 1948, some two months after 
her reinstatement was made permanent, appellant received 
an interrogatory from the United States Civil Service Com¬ 
mission requesting certain information purporting to be 
relevant to her employment with the United States govern¬ 
ment. On August 9 appellant, under oath, answered the 
interrogatories which raised questions as to her member¬ 
ship in and her association with various organizations. 
No formal charges were at any time served upon appellant. 
(R. 4, 19-24, 70, 71) 

On September 13, 1948, pursuant to notice, appellant 
appeared before a Board of the Fourth Civil Service Re¬ 
gion. The Board stated that it was inquiring whether 
“reasonable grounds exist for the belief that the person 
involved is disloyal to the government of the United 
States”, a standard set forth by Executive Order 9835, 
12 F. R. 1935, March 21st, 1947, the so-called Loyalty 
Order. (R. 4, 71) At the said purported hearing no per¬ 
sons appeared to testify against Miss Bailey. (R. 71) 
She was asked questions which stated or indicated that 
the Civil Service Commission had information that she 
had been a member of or affiliated with the Communist 
Party. (R. 5, 73) Appellant denied these charges spe¬ 
cifically, affirmatively and circumstantially and refuted all 
implications to this effect. 2 

Appellant was examined at great length during the hear¬ 
ing and on a number of subjects having little or no rela- 

2 There was some question about two other organizations. One of these was 
the American League for Peace and Democracy with which Mias Bailey had 
a brief and casual connection (R 22, 23). With the other, the Washington 
Committee for Democratic Action, she stated she had no connection what¬ 
ever (R. 23). Very little attention was paid to these allegations in the hear¬ 
ings and they were apparently of no concern to the Loyalty Review Board. 
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tion to the questions appearing on the interrogatories. 
A copy of the hearings is in the record. (L. B.) 3 In addi¬ 
tion to apellant’s specific denials that she had any relation¬ 
ship or sympathy with the Communist Party on any activi¬ 
ties which are in any way connected with the Communist 
Party or with Communism, appellant denied affiliation 
with any organization that advocated the overthrow of the 
government of the United States. No person appeared 
against appellant. No informants against her were iden¬ 
tified. The allegations of appellant’s membership or affil¬ 
iation with the Communist Party were of most general 
and conclusory form. They were not detailed. They had 
no reference to times, places or dates and were in sub¬ 
stance blanket conclusory allegations. (L. B. 15-19) The 
informants were not identified directly or indirectly and it 
appeared later that even the Board members had no knowl¬ 
edge of who the informants were. (L. R. B. 11) Appel¬ 
lant produced in her behalf witnesses who testified affir¬ 
matively as to her loyalty—the Minister of the Metropoli¬ 
tan Memorial Church of Washington, D. C., appeared. 
(L. B. 106, 107) Various officials of the USES appeared. 
(L. B. 48, 107, 114) In addition, affidavits were submitted 
by persons who could not be present but who were promi¬ 
nent in business and who knew appellant. (Aff. 1, et seq.) 
(R. 5, 73) The record made before the Panel consisted 
entirely of appellant’s testimony and the testimony of 
others favorable to the appellant without a single syllable 
of evidence to the contrary (L. B.) 

Statements were made by the Examiner of the Board 
and by the Board members that secret files not available 
to the appellant contained allegations that investigating 
agencies of the government had received information from 
informants in some cases believed to be reliable, which 
information was contrary to appellant’s testimony and the 

3 This part of the Record has not been printed but is being supplied to the 
court in mimeograph form. The Loyalty Board hearing will be cited as L. B. f 
the Review Board Hearing as L. R. B., the compiled affidavits as Aff., and 
the Personal History Statement as (P. H.). The Joint Appendix is cited as R. 
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testimony of the witnesses who appeared in her behalf. 
The persons who supplied this information did not supply 
it under oath (R. 6, 74); they were not identified to the 
appellant or to the Board members. (L. R. B. 11, 72) 
Nevertheless, on November 1, 1948, the Panel purported 
to make a finding that on all the evidence reasonable 
grounds existed for the belief that appellant was disloyal 
to the government of the United States. (R. 6, 75) The 
answer of the appellees admits that this decision was made 
on the basis of “all the evidence including the confidential 
reports of the Federal Bureau of Investigation.” (R. 72, 
75) The Regional Board then notified Miss Bailey’s em¬ 
ployer, the Federal Security Agency, to suspend her pend¬ 
ing her appeal to the Loyalty Review Board which action 
was taken without notice or without compliance with any 
statutory procedures. (R. 6, 76, 27) Appellant was also 
barred from all civil service examinations in the Federal 
Service for a period of three years (R. 25) 

Miss Bailey appealed to the Loyalty Review Board, and 
was heard on December 3,1948. Appellant again appeared 
and testified at length on her own behalf and presented an 
affidavit which clearly, specifically and in detail established 
that she could not have been guilty as alleged of member¬ 
ship in the Communist Party. Not only her own affidavit, 
but the affidavits of others were included both as to her 
character and as to her public positions contrary to the 
position which any Communists could have taken. She sub¬ 
mitted in her behalf some 60 affidavits which came from 
persons who knew her well. They came from 15 states and 
included bankers, corporation officials, federal officials, state 
officials, union members, former union members, etc. (R. 
42-44, Aff.) No one appeared in opposition. No persons 
purporting to have knowledge testified or even made a 
statement against appellant. (R. 8, 78) Her affirmative 
case established that she had publicly and to the knowledge 
of a number of the affiants taken positions inconsistent 
with the charge of membership in or affiliation with the 
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Communist Party. Thus it was clearly established not only 
by the appellant’s testimony and her own affidavit (P. H. 
7-10) but by the testimony of a number of other persons 
that appellant had favored the Marshall Plan, a position 
notoriously opposed to that of the Communist Party. (L. B. 
53, 112, 113) (See e.g., Affs. Messrs. Limbert and Mc¬ 
Carthy.) 4 In 1940 during the period of the Nazi-Soviet 
Pact, she had favored Lend-Lease and was very critical of 
the Soviet Union’s position. (L. B. 54, 55, 112, 113, Aff. 
McGee) 

In her own union she had urged that the officers sign 
the non-Communist affidavit. (P. H. 9, Aff. Limbert) She 
had opposed in her union a foreign policy resolution which 
was widely publicized as being pro-Russian and had sug¬ 
gested another resolution which was the official CIO reso¬ 
lution on foreign policy at the time. (P. H. 9, Aff. Limbert) 

In the face of this there was only secret information in 
the secret files of the most general and conclusory char¬ 
acter given by persons not under oath and not known even 
to the members of the Loyalty Board. (L. R. B. 11, 72) 
Nevertheless, that Board on February 9 wrote appellant 
a letter stating that the Board had reached the conclusion 
that the evidence in the entire record was sufficient to 
sustain the finding and decision of the Fourth Regional 
Loyalty Board and that the Federal Security Agency had 
been asked to dismiss the plaintiff at once. (R. 9, 78) No 
statement of reasons was made other than the general 
allegation above. The Answer admits that the Review 
Board “considered the confidential reports submitted by 
the Federal Bureau of Investigation” in arriving at its 
decision (R. 75) 

Miss Bailey’s counsel advised appellee Ewing, Federal 
Security Administrator, that she could be dismissed 
only in accordance with 5 USC § 652, the Lloyd-LaFollette 

4 These affidavits are in unnumbered pages separated to show first the affi¬ 
davits submitted to the lower board, then those submitted to the Review 
Board. Within these categories the affidavits are included in alphabetical order. 
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Act (R. 10, 79, 80, 94, 95) This letter crossed in the mails 
a purported notice of removal. (R. 29) Miss Bailey by her 
counsel again took objection to this action (R. 96) and 
correspondence ensued between Mr. Ewing’s office and 
Miss Bailey’s counsel in which the Federal Security 
Agency took the position that Miss Bailey was not entitled 
to charges and the other protections of the Lloyd- 
LaFollette Act. (R. 96-103) 

Meanwhile appellant requested review by the full Loy¬ 
alty Review Board rather than by a Panel and this was 
denied on March 18. (R. 10, 81) This action was then 
commenced requesting a declaration that appellant was 
illegally dismissed. Reinstatement and other relief was 
requested. (R. 14, 15). The defendants are the Federal 
Security Administrator, the members of the Loyalty Board 
and Review Board Panels and the Civil Service Com¬ 
missioners (R. 2) 

C. Court Proceeding. 

Appellant moved for an injunction pendente lite for re¬ 
instatement to her position. (R. 30, 31) This relief was 
denied by Judge Letts. After answer (R. 68-90), cross 
motions for summary judgment were filed by appellant and 
appellees. (R. 103,106) The court below (per Holtzoff, J.) 
denied the appellant’s motion for summary judgment and 
granted the motion of appellees for summary judgment. 
(R. 106-111) This appeal followed. (R. 112) 

Opinion of the Court Below. 

The court below granted the appellees’ motion for sum¬ 
mary judgment on the ground that the President’s loyalty 
order was valid and constitutional; that the employee was 
not in the classified civil service and not entitled to the 
rights granted classified civil service employees by Section 
652 of Title 5 of the United States Code because the Civil 
Service Commission had power to condition her appoint- 
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ment under its powers over probationary appointments. 
(R. 107, 108) 

The court further held that secret reports from agents 
or stool pigeons of the FBI whose identity was unknown 
to the Board and whose only guarantee of reliability was 
a secret statement from the FBI that the informers were 
reliable was ‘ ‘ evidence/’ The fact that these reports were 
not disclosed to appellant and that the charges were so 
vague that there was no opportunity to rebut them did not, 
in the court’s view, prevent them from being classified as 
“evidence” under the terms of the Presidential Loyalty 
Order. (R. 108, 109) As a ground for that extraordinary 
interpretation of the term “evidence” he stated that French 
courts receive hearsay evidence and that, therefore, hear¬ 
say evidence can come within the general purview of the 
term “evidence” in American administrative law. (R. 
108) 

Finally, the court held that the extreme penalty imposed 
upon plaintiff amounting to a conviction of quasi treason 
and her disbarment from federal employment for a period 
of time could be imposed without a hearing of any kind. 
Therefore, the court held it was not unconstitutional to 
impose the penalty on the basis of a “partial hearing” 
where the adverse information was secret. (R. 110) 

SUMMARY OF ARGUMENT. 

I. 

Appellant was discharged in violation of the President’s 
Executive Order 9835 because the rulings against her were 
not based “on all the evidence” as required by that order. 
The record before the loyalty boards consisted exclusively 
of evidence favorable to the employee presented by wit¬ 
nesses appearing in person under oath and by affidavits. 
There was no evidence against appellant but only secret 
files of the Federal Bureau of Investigation reporting in¬ 
formation received by that agency. The informants were 
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not under oath and their identity was concealed even from 
the loyalty boards. Under such circumstances a decision 
based on the secret reports was not a decision “on all the 
evidence’* as required by the Executive Order. The court 
below had recourse to French law as justification for such 
a procedure but it was in the French Courts that a convic¬ 
tion on secret documents was especially repudiated in the 
Dreyfus case. The only similar practice which has 
occasioned comment is that of the Nazi courts which were 
held by an American war crimes tribunal to be “the final 
degradation of the judiciary” and to constitute evidence 
of crimes against humanity. It cannot be assumed that 
the very President who authorized prosecution before the 
war crimes tribunal which denounced the practice of re¬ 
ceiving secret evidence from police files could have in¬ 
tended that such information be used under an Executive 
Order requiring decision “on all the evidence” and de¬ 
signed to afford employees “protection from unfounded 
accusations of disloyalty.” 

n. 

The appellant was discharged in violation of the Lloyd- 
LaFollette Act, 5 U. S. C. § 652, requiring notice, charges 
and decision by her own agency. Non-compliance with this 
section is conceded and the fact that the appellant was in 
the classified civil service is also conceded. Reliance is 
placed by the government only on a civil service rule which 
purports to give the Civil Service Commission power to 
order the dismissal of a government employee on loyalty 
grounds without the protections of the Lloyd-LaFollette 
Act for a period of 18 months after reinstatement. This 
regulation is plainly invalid since it is a flat contradiction 
of tl\e Lloyd-LaFollette Act. It was sustained by the 
court below as an exercise of the power of probation but 
it is clear that appellant was not a probationer and that 
the Civil Service Commission itself did not regard powers 
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over probation to extend so far. The regulation is a viola¬ 
tion not only of the Lloyd-LaFollette Act but of sound 
government administration and is an attempt by the Civil 
Service Commission to exercise a power of dismissal uni¬ 
versally reserved by law to the employing departments. 
Since the appellant was dismissed in violation of a statute 
enacted for her protection, the decisions of this court re¬ 
quire that she be reinstated. 

m. 

Appellant was removed in violation of the Constitution 
of the United States. Her dismissal and disbarment from 
federal employment for three years was under United 
States v. Lovett, 328 U. S. 303, a punishment which could 
not be imposed without the elements of due process. These 
clearly were not afforded her. 

IV. 

Executive Order 9835, the loyalty order, is not author¬ 
ized by law. Congress dealt with the matter of loyalty in 
specific statutes and has covered the field to the extent it 
deemed necessary. The loyalty order is an improper 
attempt to extend the scope of existing statutes. 

V. 

The standards of loyalty contained in the Executive 
Order are too vague and indefinite. The Executive Order 
contains no fixed standards and is a roving commission un¬ 
fettered in any way. It contains no definition of loyalty 
and no standards by which loyalty may be judged. 
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ARGUMENT. 

I. Appellant Was Discharged in Violation of the Presi¬ 
dent’s Executive Order 9835 Under Which Her So- 
called Hearing Took Place Because the Conviction Was 
Not Based “On All the Evidence”. 

A. The Nature of the Record Before the Loyalty Boards. 

The government very frankly stated that it relied on 
an assumed right of the Board to dismiss appellant whether 
or not there was evidence against her. The court below 
felt uncomfortable about that position. It therefore tried 
to argue that there might have been evidence on which the 
Board could weigh the reliability of the secret informants 
whose reports are the sole basis of the conviction. The 
court said (R. 109, 110): 

‘ i The chairman of the Board then states, after coun¬ 
sel for the plaintiff emphatically denied the charges, 
‘I can only say to you that five or six of the reports 
come from informants certified to us by the Federal 
Bureau of Investigation as experienced and entirely 
reliable.’ In other words, it is reasonable inference 
that the Board had before it statements of five or six 
persons substantiating these charges, and that the 
Federal Bureau of Investigation certified that the per¬ 
sons who made these statements were both experienced 
and entirely reliable. It does not appear that the 
Board did not have any information as to the identity 
of these informants. All that appears is that the 
Chairman of the Board stated he did not know whether 
those informants were active in the federal employees’ 
union, or how active they had been in it. That is a far 
cry from saying that the Board had no evidence be¬ 
fore it.” 

.* In other words, the court said that the record did not 
affirmatively show that the Board was not in a position to 
exercise its own judgment in weighing the reliability of 
the informant. This it deemed sufficient to support a pre¬ 
sumption that the Board did exercise its own judgment 
i' on reliability since it is impossible for appellant ever to 
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find out what the Board acted on. We do not think that 
such a doctrine has any place in American jurisprudence. 
But even if it had, the statements of the court find no sup¬ 
port in the record. The chairman of the Board frankly 
admitted he did not know who the informants were. His 
exact words are “I haven’t the slightest knowledge as to 
who they were ...” (L. R. B. 11.) He did not even know 
whether the information was under oath (L. R. B. 72), and 
the answer of the government admits it was not 
under oath. (R. 74, 75) The Board did not and could not 
exercise its judgment as to whether or not the information 
was reliable under these circumstances and the chairman 
frankly states that its sole reliance was on the FBI. 

At the hearing before the Loyalty Review Board (Part 
of the record herein), the Chairman of the Panel made the 
following statement (L. R. B. 10, 11): 

“The charge developed in these interrogatories I 
don’t understand is confined to a union. It is that she 
was a member of the Communist Party in the District 
of Columbia as early as 1935 and that in the early days 
of the War period she attended Communist Party meet¬ 
ings, and later when she became active in the Union 
she continued her membership—that is the communis¬ 
tic membership. Again about 1936 she was a known 
member of the so-called closed group of the Commu¬ 
nist Party operating in the District of Columbia, and 
was one of those responsible for establishing a minor¬ 
ity group in the Central Labor Council. Again that 
Bailey was a member of the Communist Party and has 
been for seven or eight years. 

• • * 

“. . . That Miss Bailey is either a member of the 
Communist Party or is completely dominated and con¬ 
trolled by them to the extent she follows their policy 
and instructions and has been doing so for a period 
of some eight years. That Miss Bailey is considered 
a member, if not an actual member one who is entirely 
controlled by the Communist leaders in the District of 
Columbia. Then that constitutes, to paraphrase as I 
did it, the basis for the charge against Miss Bailey.” 


• • • 


13 


Chairman Richardson: 

“I can only say to yon that five or six of the reports 
come from informants certified to ns by the Federal 
Bnrean of Investigation as experienced and entirely 
reliable. 

Mr. Porter: 

“We wonld like to have their names, and I would 
challenge any one of them to state it publicly in a 
non-privileged form. 

Chairman - Richardson : 

“I want to put it np to yon in the light of which 
the Regional Board was considering it. It wasn’t on 
the basis of nnion activity; it was on the basis of a 
communistic activity. 

Mr. Porter: 

“Mr. Chairman, wonld we be privileged to obtain 
at least this much information? Those informants 
which are judged reliable by the Federal Bnrean of 
Investigation, have they been active in the Federal 
Workers Union activity 

Chairman Richardson: 

“I haven’t the slightest knowledge as to who they 
were or how active they have been in anything.” 

At pages 71 and 72 (L. R. B.), the Chairman, referring 
to the statement of confidential informants, stated: 

“. . . If this testimony is trne, it is neither gossip 
nor malicious. We are under the difficulty of not being 
able to disclose this. 

Mr. Porter: 

“Is it under oath? 

Chairman Richardson: 

“I don’t think so.” 

The answer admits that the identity of informants was not 
disclosed “nor was the information given under oath” 
(R. 74, 75). 
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The statements made by the Chairman of the Review 
Board Panel are in substance the complete allegations. 
There is no elaboration of them in the record. They are 
stated merely as bald allegations of Communist Party 
Membership, attendance of meetings, etc. They were first 
revealed in questions at the lower board panel by the 
board’s examiner. (L. B. 15-18) The statements are in¬ 
consistent in various places, i.e. they allege membership 
in the Communist Party and then charge not membership 
but domination by the Communist Party or control by the 
Communist Party. They do not state dates, times or places 
and they indicate “known membership” and at the same 
time membership in a secret or “closed” group. They 
charge membership with attendance at meetings during 
“early” days but apparently without such attendance at 
later times. It is plain that these are the type of vague 
allegations which can be made against anyone who has 
incurred the displeasure of any group in the course of 
union activity. 

B. The Standard of the Executive Order. 

The standard set forth in the Executive Order by which 
employees are to be judged is found in Part V of the Order 
which states: 

“The standard for the refusal of employment or 
the removal from employment in an Executive depart¬ 
ment or agency on grounds relating to loyalty shall 
be that, on ail the evidence, reasonable grounds exist 
for belief that the person involved is disloyal to the 
government of the United States.” (Italics supplied) 

It is clear from the Executive Order, as the court recog¬ 
nized in its opinion, that the Board cannot refuse employ¬ 
ment if “all the evidence” does not supply reasonable 
grounds for belief that the employee is disloyal. 

All the evidence before the Board. i.e. all the sworn state¬ 
ments of witnesses and affiants was favorable and supplied 



15 


no ground for a belief that employee was disloyal. The 
only so-called * 1 evidence’’ before the Board which could 
have afforded any ground or even any suspicion that ap¬ 
pellant was disloyal consisted in reports which the accused 
was not permitted to see and which were never introduced 
at the trial. These reports had the following additional 
infirmities as evidence. 

(1) The informants were not identified and were un¬ 
known to the Board or to the accused; 

(2) The FBI official who received the reports was not 
identified and did not appear at the trial; 

(3) The reports were certified as from a reliable person 
by officials who in turn were neither identified nor appeared 
before the Board. 

We concede the need for a secret service with stool 
pigeons and spies. But that necessary agency of safety can 
be turned into an instrument of irresponsible oppression 
if the interpretation of the President’s Order followed by 
the court below is sustained. In Colyer v. Skeflington, 265 
Fed. 17 (D. Mass. 1920) Judge Anderson wrote an opinion 
which is a landmark to guide us in times of hysteria. 
Though the case is not precisely in point some of his obser¬ 
vations may well be heeded now. He said (265 Fed. at 69): 

“I cannot adopt the contention that government 
spies are any more trustworthy, or less disposed to 
make trouble in order to profit therefrom, than are 
spies in private industry. Except in time of war, when 
a Nathan Hale may be a spy, spies are always neces¬ 
sarily drawn from the unwholesome and untrustworthy 
classes. A right-minded man refuses such a job. The 
evil wrought by the spy system in industry has, for 
decades, been incalculable. Until it is eliminated, de¬ 
cent human relations cannot exist between employers 
and employes, or even among employes. It destroys 
trust and confidence; it kills human kindliness; it 
propagates hate. 


• * • 
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“As the evidence now stands, no important human 
rights should be determined on the basis of documents 
whose origin and form are under such well-grounded 
suspicion. 77 

Even if we grant that human rights may be determined 
on the basis of such “evidence 77 it is nevertheless axiomatic 
that the tribunal making that determination should weigh 
it for what it is worth against the evidence in favor of the 
accused. Such a tribunal can not delegate to the secret 
police its function of weighing the reliability of such “evi¬ 
dence 77 and then claim that it has acted in a judicial ca¬ 
pacity. Here the tribunal acted on the mere assurance of 
the secret police that their informant was reliable. If this 
be an exercise of judgment on “all the evidence 77 we submit 
that the term has lost its meaning and become a smoke¬ 
screen for a conviction supported solely by police dossiers. 
The occasions in judicial history, even in systems where 
hearsay evidence is permitted, where this sort of material 
been considered as evidence, are rememberd today only as 
examples of the perversion of the principles of justice. 

It is unthinkable that the President of the United States 
in this un-American manner put federal employees at the 
mercy of the secret police. That this is the result of the 
interpretation of the Court below is clear. The court is 
holding that a certificate of some unknown person in the 
FBI that he has reliable information of disloyalty is all 
that is needed to support a conviction for disloyalty. 

The court below recognized that unless information se¬ 
cretly disclosed to the Board could be called “evidence 77 
within the terms of the Presidential Order the case against 
appellant would fall. He could not find in American juris¬ 
prudence any such use of the term. And so he used French 
courts as an analogy. He said: “The term ‘evidence 7 
means any proof that may lead to a conclusion. It is not 
limited to such evidence as is admissible under the common 
law rules of evidence. For example, French courts receive 
hearsay evidence, which our courts exclude. Surely one 
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would not say because of this circumstance the French 
courts convict persons without evidence.’’ (Emphasis sup¬ 
plied) (R. 108) 

It would scarcely seem necessary to argue that the Presi¬ 
dent of the United States when he entered an order that a 
decision was to be made 1 ‘on all the evidence” did not 
mean to incorporate into the procedure of an American 
tribunal the rules of evidence in French law. Neverthe¬ 
less, and for the reason that the sole basis of the decision 
below on this point consists in reliance on French law, it 
becomes pertinent to show the court’s error even in that 
respect. 

French law, like all continental law, permits hearsay 
evidence to be admitted for what it is worth in spite of its 
unstrustworthy character. But this does not mean that 
French courts can give any weight whatever to information 
which is not brought out in open court by witnesses subject 
to examination. In no continental court may secret infor¬ 
mation be transmitted directly to the judge without being 
submitted to the accused. In the case of hearsay evidence 
under continental law the witness who heard it or who re¬ 
ceived the documents must be present and must testify, 
so that he may be examined on (1) exactly what the hear¬ 
say was in all its detail, (2) exactly how the witness hap¬ 
pened to get the hearsay, (3) why he believed it and (4) 
any circumstances which might discredit his testimony with 
respect to the hearsay. Without this minimum of protec¬ 
tion even the continental courts will not permit the intro¬ 
duction of hearsay. None of these essential safeguards 
was permitted in the case at bar. 

French law does contain one exception to the above gen¬ 
eral rules. In the unusual case where a government official 
testifies in respect to secret government information he 
may, if authorized by his superiors, decline to reveal the 
informant. Nevertheless the witness must be there. He 
cannot, as was done in this case, fail to disclose the exact 
content of the hearsay. He must be subject to examination 
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both as to the credibility of the hearsay in detail and to 
his own credibility. 

We know of only two instances in continental law where 
an accused was convicted on secret information furnished 
to the court without the introduction of testimony. One 
was the famous Dreyfus case. In that case, unlike the 
case at bar, there was considerable evidence against the 
defendant, but it seemed clear that the court was not con¬ 
vinced by the evidence. However, the French minister of 
war (as the FBI did here) gave the court a sealed envelope 
containing secret information against Dreyfus and convic¬ 
tion followed. The conviction was in 1894. Five years 
later, in 1899, public indignation had risen to such a height 
that a majority of the ministers of justice asked to be 
shown the secret dossier which had been submitted to the 
judges of the courtmartial. Following that resolution the 
court of cassation reopened the appeal which finally led to 
the acquittal of Dreyfus. 

It is interesting to note that Pierre Dreyfus in his book 
The Dreyfus Case (Yale University Press, 1937) has this 
excuse to offer for the judges who tried his father (p. 26): 

“The members of the Court-Martial were not law¬ 
yers. They did not grasp the irregularity involved in 
the communication to them of secret documents. It 
did not occur to any of them that the primary right 
of the accused is to be informed of all documents upon 
which the charges are based. The Minister of War 
swore to Dreyfus’ guilt and gave his word that the 
documents submitted could refer to no one else. Why 
should the military judges doubt the word of their 
superior ?” 

But that excuse cannot be urged on behalf of the Depart¬ 
ment of Justice. That department has in its files the secret 
information on which Dorothy Bailey’s conviction now 
rests. It has turned that information over to the Loyalty 
Board so that Dorothy Bailey might be convicted, vouching 
for its reliability. It has refused Dorothy Bailey access to 
that information so that she could defend herself against 
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the judgment of the secret police given in advance of her 
trial. And the lawyers for that Department are now before 
this Court arguing that this process is a trial “on all the 
evidence” within the meaning of the Presidential Order. 

And the crowning irony is the fact that the court below 
agreed with the Department of Justice using as its sole au¬ 
thority the procedure in the French courts,—the very courts 
which reopened the Dreyfus case because the procedure de¬ 
fended by the Department of Justice had been employed to 
obtain a conviction. 

We are aware of the reason Dorothy Bailey cannot get 
this secret information. It is in the supposed interest of* 
national security—the same reason that Dreyfus was denied 
his rights. With respect to that excuse we have a more re¬ 
cent precedent. During the war the Nazi courts were con¬ 
ducting trials and using as evidence the dossiers of the Nazi 
secret police. Under Presidential Order a United States 
prosecutor’s office was created to examine into the conduct 
of fifteen high judicial officials of the Nazi regime before 
a military tribunal composed of civilian judges of the high¬ 
est standing set up at Nuremberg. E. 0. 9547, 3 C.F.R. 
1945, Supp. 64; E. 0. 9679, 3 C.F.R. 1946, Supp. 86. 

The question before that court was whether these German 
judges had so far departed from civilized principles of jus¬ 
tice that their sentences amounted to crimes against hu¬ 
manity. That record is of course replete with shocking 
abuses which are not present here. But one portion of the 
Nuremberg opinion (United States v. Joseph Altstoetter, 
et aZ.) 4 ‘ in that case deals with the precise kind of pro¬ 
cedure employed by the Loyalty Board in the case of 
Dorothy Bailey and now defended by the Department of 
Justice before this Court. The Nuremberg Court quoted 
from a document from the Ministry of Justice which de¬ 
fended the use of secret information in trials on the grounds 
of state security. And this was the court’s characterization 
of that procedure. 


The record and opinion are available in The Library of Congress. 
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“The final degradation of the judiciary is disclosed 
in a secret communication by Ministerial Director Letz 
of the Reich Ministry of Justice to Dr. Vollmer, also a 
Ministerial Director in the Department. Not only were 
the judges ‘guided’ and at times coerced; they were 
spied upon. We quote: 

‘Moreover, I know from documents, which the Min¬ 
ister produces from time to time out of his private 
files, that the Security Service takes up special prob¬ 
lems of the administration of justice with thorough¬ 
ness and makes summarized situation reports about 
them. As far as I am informed, a member of the 
Security Service is attached to each judicial author¬ 
ity. This member is obliged to give information un¬ 
der the seal of secrecy. This procedure is secret and 
the person who gives the information is not named. 
In this way we get, so to say, anonymous reports. 
Reason given for this procedure are of State political 
interest. As long as the direct interests of the State 
security are concerned, nothing can be said against it, 
especially in wartime.’ 

“In view of the conclusive proof of the sinister in¬ 
fluences which were in constant interplay between Hit¬ 
ler, his Ministers, the Ministry of Justice, the Party, 
the Gestapo, and the courts, we see no merit in the sug¬ 
gestion that Nazi judges are entitled to the benefit of 
the Anglo-American doctrine of judicial immunity.” 

In citing this decision we do not suggest that the Loyalty 
Board should be compared with the Nazi judges tried at 
Nuremberg. We imply no criticism on them as individuals 
and we realize they acted in the best of faith. But in the 
interest of our client we are compelled to denounce the pro¬ 
cedure they adopted in convicting Dorothy Bailey, and to 
point out its shocking deviation from the President’s direc¬ 
tion to decide cases on the evidence. 

The preamble of the President’s Loyalty Order says: 

“Whereas maximum protection must be afforded the 
United States against infiltration of disloyal persons 
into the ranks of its employees, and equal protection 
from unfounded accusations of disloyalty must be af- 
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forded to loyal employees of the government . . . ” 
(Emphasis snpplied) 

The Nuremberg prosecution was also conducted by Presi¬ 
dential Order. Its purpose was to establish an international 
principle of justice backed by all the prestige and tradition 
of America. After that tribunal has denonunced the very 
procedure employed here as “a degredation of justice” it 
is surprising that the Department of Justice comes before 
this Court and attempts to say that it was this procedure 
which President Truman intended to invoke in order to give 
federal employees “equal protection” with the government 
“from unfounded accusations of disloyalty.” 

II. Appellant Was a Classified Civil Service Employee 
Discharged in Violation of Statute 5 USC, § 652. 

A. The procedure required by the Lloyd-LaFoillette Act 
in the case of classified civil service employees has not 
been followed. 

It is conceded (par. 37, Answer R. 81, 82,107) that appel¬ 
lant was dismissed from her position in the federal govern¬ 
ment without compliance with the provisions concerning no¬ 
tice, charges, etc., by her employing agency which are pro¬ 
vided by 5 USC § 652. That section reads as follows: 

“(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the same 
and of any charges preferred against him; (2) be fur¬ 
nished with a copy of such charges; (3) be allowed a 
reasonable time for filing a written answer to such 
charges, with affidavits; and (4) be furnished at the 
earliest practicable date with a written decision on 
such answer. No examination of witnesses nor any 
trial or hearing shall be required except in the dis- 
creation of the officer or employee directing the re¬ 
moval or suspension without pay. Copies of the 
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charges, the notice of hearing, the answer, the reasons 
for removal or suspension without pay, and the order 
of removal or suspension without pay shall be made 
a part of the records of the proper department or 
agency, as shall also the reasons for reduction in grade 
or compensation; and copies of the same shall be fur¬ 
nished upon request, to the person atfected and to the 
Civil Service Commission.’* 

In addition to the concession, the procedure followed is 
also before the Court in the record. (L. B., L. R. B.) No 
charges were filed. (R. 74) There was, of course, a 
“hearing” before two loyalty boards, but the chairman of 
the lower panel specifically stated on several occasions that 
no charges were being considered because the panel was 
merely conducting an inquiry. (R. 74, L. B. 106, 110, 111) 
In addition, even if the hearing itself be considered as 
charges they were made by a body not having authority. 
For it is clear that under the Lloyd-LaFollette Act charges 
may be brought against a classified employee only by the 
head of the agency or the department employing him. As 
stated in an opinion of the Attorney General: 

“It is for the head of a Department, and not the 
Civil Service Commission, to determine when there 
exists proper cause for the removal of a classified 
civil service employee in his Department. The power 
of both appointment and removal of such employee is 
vested in the heads of Departments (21 Op. 356). The 
provisions of * * * Section 6 (of the Lloyd-LaFollette 
Act) clearly negative any idea that it was intended 
the Civil Service Commission should determine for the 
Departments when an employee should be removed.” 
30 Ops. Atty. Gen. 79, 83.) 

B. The courts will grant relief for a failure to grant em¬ 
ployees the rights provided by the Lloyd-LaFottette 
Act. 

In Borak v. Biddle, 78 App. D. C. 374, 141 F. (2d) 278 
(1944), cert. den. 323 U. S. 738, this Court held that failure 
to follow the procedure of charges, notice and opportunity 
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to answer and the other requirements of 5 USC § 652 
rendered a dismissal illegal and made it obligatory upon 
the government agency to restore the employee to duty. 

In the case of Friedman v. Schwellenbach, 81 App. D. C. 
365, 159 F. 2d 22 (1946), cert. den. 330 U. S. 838, in sus¬ 
taining a dismissal of a government employee the Court 
pointed out specifically that the employee in question “was 
never in what is called the classified Civil Service . . 
(159 F. 2d at 23). 

C. The appellant was in the classified civil service. 

The government by its answer (Paragraphs 55 and 56, 
R. 85, 86) concedes that appellant held a classified position. 
The facts stated in the complaint and admited by the answer 
are as follows: 

Appellant was given a classified status in the civil serv¬ 
ice on May 28, 1940 effective as of August 19, 1939. In 
June 1947 as a result of the drastic cut by the Congress 
in the appropriation of the United States Employment 
Service (hereinafter referred to as USES) that agency 
effected a reduction in force in the course of which plain¬ 
tiff was separated from the government service. (Par. 6, 
Answer, R. 69, 70). After the appropriations were re¬ 
stored in March 1948, appellant was given a temporary 
appointment in her former position and about three months 
thereafter on May 28, 1948 appellant was given a perma¬ 
nent reinstatement by her employer, the USES. (R. 69, 70) 
Notification was sent to her that her temporary appoint¬ 
ment had been terminated and her reinstatement made 
final. (R. 17, 18, 69, 70) 

The appellees’ concession that appellant was in the classi¬ 
fied civil service was indeed a necessary one since the 
words “classified civil service” as used in the Lloyd- 
LaFollette Act and other acts of Congress is specifically 














24 


defined by 5 USC § 679 to include persons in appellant’s 
position. That section reads as follows: 

“The expression ‘classified civil service’ as the same 
occurs in acts of Congress shall, unless otherwise pro¬ 
vided, be construed to include all persons who have 
been or may be given a competitive status in the classi¬ 
fied civil service, with or without competitive examina¬ 
tion, by legislative enactment, or under the civil serv¬ 
ice rules promulgated by the President, or by Execu¬ 
tive orders covering groups of employees with their 
positions into the competitive classified service or au¬ 
thorizing the appointment of individuals to positions 
wthin such servce.” 

It is thus clear appellant was in the classified civil serv¬ 
ice and entitled to the protections conferred upon govern¬ 
ment employees by 5 USC, Section 652. The law is clear, 
plain and simple on this point. 

D. Appellees’ contentions that appellant’s reinstate¬ 
ment was conditional depend upon an invalid regulation. 

The government’s position which was sustained by the 
District Court (R. 107, 108) is that although Miss Bailey 
was in the classified civil service, she was not entitled to 
the protection which inhere in that statns because she had 
been laid off in a reduction in force and reinstated. The 
government cites a Civil Service Commission rule which 
states that persons transferred from the government agency 
to another or instated in their old positions after a fur¬ 
lough take their positions subject to a condition of investi¬ 
gation which lasts for 18 months after the reinstatement 
or transfer. This is rule 2.112 of the Civil Service Rules 
and Regulations, 5 CFR (1949 ed.) 36.° 

5 Rule 2.112 reads as follows in pertinent part: 

“$2,112 Appointments may be subject to investigation, (a) In the 
following types of appointments investigation designed to further estab¬ 
lish the individual’s qualifications may be made at any time within 
eighteen months of the personnel action and removal may be ordered by 
the Commission if such investigation discloses that the individual is 
disqualified for Federal employment, and all such appointments whall be 
considered as subject to this condition: 
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It is conceded that if this regulation may be validly ap¬ 
plied to appellant, she is not entitled to the protections of 
the Lloyd-LaFollette Act. This regulation, it should be 
noted, is not a statute. It is not even an executive order, 
such as the Civil Service Rules which may be prescribed 
only by the President. 5 U. S. C. § 631 cf. 5 U. S. C. § 633(1) 
It is merely a minor and supplemental Civil Service Com¬ 
mission regulation. It is not a general regulation but a 
special provision relating to loyalty inquiries and depriv¬ 
ing government employees of their rights under the Lloyd- 
LaFollette Act in loyalty cases. The regulation is, of 
course, flatly contradictory to the Lloyd-LaFollette Act 
and is for that reason, we contend, plainly invalid. It says 
that persons in the classified civil service may have their 
employment terminated by procedures other and less than 
those prescribed by the Lloyd-LaFollette Act. We believe 
that on its face it is invalid. 

This regulation was sustained by the court below on the 
ground that appellant was “a conditional appointee.” Au¬ 
thority was found in the right conferred by statute (U. S. C. 
§633 (2) Par. 4), as follows: “There shall be a period 
of probation before any absolute appointment or employ¬ 
ment aforesaid.” The court found this ‘ 1 2 3 4 5 6 7 sufficiently broad 
to cover both original appointments and subsequent ap¬ 
pointments.” (R. 108) It is clear that this analysis will 


(1) Original probational. 

(2) Reappointments. 

(3) Reinstatements. 

(4) Temporary appointments pending establishment of a register. 

(5) Temporary appointments which exceed or are extended beyond 
six months. 

(6) Inter-agency transfers. 

(7) Conversions from excepted, war service indefinite, or temporary 
indefinite appointments to competitive appointments. 

(b) The condition ‘subject to investigation’ shall expire automatically 
at the end of eighteen months from the effective date of the personnel 
action, except in a case in which the Commission has made an initial 
adjudication of disloyalty and the case continues to be active by reason 
of an appeal. In cases on which the Commission’s jurisdiction ex¬ 
pired and the case is incomplete or an initial adjudication has not been 
made, it shall be the responsibility of the employing agency to conclude 
such investigation and make a final determination concerning the loyalty 
of such person. 
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not stand up. First the requirement of probation has al¬ 
ways been considered a probation served at the will of 
the employing agency and not of the Civil Service Commis¬ 
sion, Cf. 30 Attv. Gen. 79, supra, whereas the present 
regulation imposes a condition at the will of the Civil Serv¬ 
ice Commission (It states “removal may be ordered by the 
Commission”). The Civil Service Commission’s own Rule 
2.113 says “The agency shall utilize the probationary 
period ... to determine the fitness of each employee and 
shall terminate his services during such period if he fails 
to demonstrate fully his qualifications ...” Second, the 
opinions of the Attorney General make it clear that pro¬ 
bation may not be imposed after an employee has once 
received a classified status. See 21 Ops. Atty. Gen. 534 
(7897) which held that once an employee had received a 
classified status by virtue of any statute or regulation his 
probationary period was at an end and he had all the rights 
of a classified employee. 

Indeed, the Civil Service Commission’s own regulations 
make this clear. 0 

Accordingly, it is clear that the Commission did not pur¬ 
port to use any power which he might have under Section 
633-(2)(4) in this connection, and that its own construc¬ 
tion of the probation power is that it did not extend so 
far as to provide for probation on reinstatement. 

The regulation is explainable only as a bald reach for 
power by the Civil Service Commission in direct contraven¬ 
tion of the Lloyd-LaFollette Act. It states baldly that 

6 Thus, Regulation 7.1012 states that employees separated during proba¬ 
tionary period are reinstated in a probational status. The Federal Personnel 
M anual, 1948, p. R. 4-13, published by the Civil Service Commission, sets 
forth the Commission’s own constructon of the regulation, as follows: 

“Effect of Reinstatement on Status 

“An employee who is reinstated has a competitive status after rein¬ 
statement. 

“Service of Probationary or Trial Period 

“An employee is not required by the Civil Service rules and regula¬ 
tions to serve a new probationary or trial period after reinstatement. 
However, if reinstatement eligibility is based on service under which 
the probationary period was not completed, the reinstatement will be to 
complete probation. ’ ’ 
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classified employees who have been reinstated or even who 
have transferred from one agency to another shall for a 
period of 18 months be deprived of those protections which 
the Lloyd-LaFollette Act says belong to all classified em¬ 
ployees. 

The regulation is not only in direct violation of the lan¬ 
guage of the Lloyd-LaFollette Act but it flies in the face 
of its purpose. 

By this statute it was intended to remove from the Civil 
Service Commission the power to discharge, once that 
Commission had given an employee a classified status. It 
is an essential principle of sound management to forbid 
the Civil Service Commission to discharge employees with 
whose work it is not familiar. Indeed, it is an ancient 
principle of government administration that government 
employees may be dismissed only by the appointing agency 
and not by the agencies which must advise and consult in 
the original appointment. 

These principles were announced in a slightly different 
context in Myers v. United States, 272 U. S. 52, 121-122. 
The Court pointed out that the power of government 
agencies to select their employees is not embarrassed if 
the field of choice is limited by the United States Senate 
as the advising body. An advising body at the outset 
may become “as well advised as to the fitness” of the 
applicant as the agency itself. 

On the other hand, once an employee has been appointed 
and begun service, his employing officer “must be better 
informed” than the advising and consenting body “and 
the power to remove him may therefore be regarded as 
confined for very sound and practical reasons, to the gov¬ 
ernmental authority which has administrative control. The 
power of removal is incident to the power of appointment, 
not to the power of advising and consenting to appoint¬ 
ment, and when the grant of the executive power is en¬ 
forced by the express mandate to take care that the laws 
be faithfully executed, it emphasizes the necessity for in- 







28 


eluding within the executive power as conferred the exclu 
sive power of removal.’’ (272 U. S. at 122). 


It is clear that appellant was a longtime government 
employee who had a classified civil service status, that she 
was reinstated to her same position and that she was 
within the class intended to be protected by the safeguards 
of the Lloyd-LaFollette Act, as amended, 5 U. S. C. § 652. 

In addition, it is clear that the Civil Service Commis¬ 
sion is reaching for power which it cannot exercise under 
the statutes. The power of appointment (and of reinstate¬ 
ment) was in the Federal Security Agency. The power of 
removal was in that agency. That agency under the law 
is required to exercise its own discretion and is not author¬ 
ized or required to act on the directions of other officials. 
30 Ops. Atty. Gen., supra. Cf. Myers v. United States, 272 
U. S. 52; Burnap v. United States, 252 U. S. 512, 518. Ac¬ 
cordingly, both because appellant was deprived of the judg¬ 
ment of her own employing officials and because she was 
deprived of the procedure set forth in the Lloyd-LaFollette 
Act, appellant was deprived of legal rights and should be 
reinstated. 

There is no statutory basis for the rule. The only stat¬ 
ute relevant to the point, the Lloyd-LaFollette Act, is di¬ 
rectly contrary. There is no basis for it in the loyalty or¬ 
der which, as it recites, was designed to protect employees 
by assuring them of rights of fair treatment and not by 
depriving them of rights which they had before the loyalty 
order. 7 

There is no reason in government policy why rule 
2.112 should be sustained in the face of the statute. No 
injury will be done to the public interest by preserving em- 

1 See the declaration of the purpose of the loyalty order E.O. 9835: 

“Whereas maximum protection must be afforded the United States 
against infiltration of disloyal persons into the ranks of its employees, 
and equal protection from unfounded accusations of disloyalty must be 
afforded to loyal employees of the government... “ 
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ployee’s rights under the Lloyd-LaFollette Act. When an 
employee is placed on the job and has classified status, 
no injury will be done by saying that his loyalty will be 
judged by the agency which employs him. If there is any 
evidence which is uncovered relevant to the loyalty of the 
employee it cannot be asserted that the agency which is 
employing the individual is less to be trusted to arrive at 
a correct determination than the boards created in the 
Civil Service Commission. Certainly a judgment on the 
qualifications of the employee from the standpoint of loyalty 
will be a better and not a worse judgment if the employee 
is granted the rudiments of due process required by the 
Lloyd-LaFollette Act 5 USC § 652. 

% 

HI. Appellant Was Removed in Violation of the Constitu¬ 
tion of the United States. 

We do not think it necessary for the Court to consider 
our argument under this heading for, if we are right that 
the President meant employees to have the protection of a 
decision on evidence, the case is ended. The question of 
constitutionality does not arise unless the order of the 
President is construed in such a way as to authorize dis¬ 
missal without a hearing on all the evidence. However, in 
the interest of completeness, we will set out our argument 
on this point. 

In this case, it is admitted (Pars. 32, 35 and 36, Answer; 
R. 79, 81) that appellant has been dismissed from her 
federal employment, publicly branded by the defendants as 
disloyal to her own Government, and has been barred from 
all federal employment for a minimum period of three 
years. Such expulsion and exclusion from government 
service is clearly punishment. This was decided in United 
States v. Lovett, 328 U. S. 303 (1946), where the Court 
said about a legislative proscription: 

“This permanent proscription from any opportunity 
to serve the Government is punishment, and of a most 
severe type. It is a type of punishment which Con- 
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gress has only invoked for special types of odious and 
dangerous crimes . . .” (328 U. S. at 316). 

The Court held that the legislative rider in the case “clearly 
accomplishes the punishment of named individuals without 
a judicial trial/’ In this connection the Court stated: 

“The fact that the punishment is inflicted through the 
instrumentality of an Act specifically cutting off the 
pay of certain named individuals found guilty of dis¬ 
loyalty, makes it not less galling or effective than if 
it had been done by an Act which designated the con¬ 
duct as criminal. . . . The effect was to inflict punish¬ 
ment without the safeguards of a judicial trial and 
1 determined by no previous law or fixed rule’. The 
Constitution declares that that cannot be done either 
by a state or by the United States.” (328 U. S. at 
316-317). 

In the present case the appellant was not only dismissed 
from federal service but “barred from all civil service 
exmainations and the federal service for three years . . .” 
(R. 25, 81) The fact that she received a three year sen¬ 
tence instead of a life sentence, as in the Lovett case, is 
merely a matter of degree of punishment and does not 
affect the fact that punishment is imposed. Where punish¬ 
ment is inflicted by the legislature, as in the Lovett case, 
it violates the constitutional prohibition against bills of 
attainder. Where similar action is taken by executive 
agencies of the Government without compliance with rudi¬ 
mentary principles of fairness it is a violation of the provi¬ 
sions of the Constitution guaranteeing due process of law. 
The complaint charges and the transcripts of the so-called 
loyalty hearings show that the punishment imposed upon 
the appellant was imposed without charges, without evi¬ 
dence, without confrontation, without the right of cross- 
examination, and without a statement of reasons for the 
action. In addition, as will be developed below, there was 
no standard determined by “previous law or fixed rule” 
as required by the Lovett case. 
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Appellant was told only that her loyalty was in question. 
No definition or statement of the standards by which loyalty 
would be judged was made and it appears that the Board’s 
regarded the question of loyalty as a standard so general 
as to grant them unfettered discretion to write their own 
definitions based upon personal political opinions, prefer¬ 
ences and prejudices. In addition, allegations were made 
by the Boards that they had obtained information that 
appellant had done certain things and belonged to certain 
organizations which appellant clearly, specifically and in 
detail denied. No contrary evidence was presented. It is 
clear that the inflicting of punishment without evidence 
and in the face of specific evidence of the appellant and 
other responsible citizens to the contrary was a violation 
of the most elementary principles of due process. Under 
the President’s loyalty order (Executive Order 9835) a 
series of boards were created with all the panoply of quasi¬ 
judicial bodies. Hearings are required to be held and in 
the present case two such hearings were held. They were, 
however, not the hearings contemplated by the Executive 
Order nor hearings in any real sense of the term. A hearing 
requires proceedings in accordance with elements of due 
process. It does not require all the technicalities of a 
judicial trial, but certain minimum standards must be 
maintained to satisfy the principle of due process. 

It can hardly be asserted that the minimum standards of 
due process are met in a hearing in which the accused 
has no opportunity of having charges presented, of con- . 
fronting witnesses testifying against her, or of cross- 
examining such witnesses. It becomes even less tenable 
to support a procedure as in accordance with due process 
of law when the hearing board does not see and examine 
witnesses, does not know on what their testimony is based 
or how it was obtained, and does not even know who the 
witnesses are. (See statement of defendant Richardson, 
Chairman of the Loyalty Review Board, quoted, supra). 

Appellant appreciates that the Government may have 
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information which investigative agencies for reasons of 
their own may be unwilling to disclose. However, if the 
Government is not willing to bring forth its evidence and 
subject it to the light of day, to cross-examination, and to 
refutation, it cannot and should not act upon that infor¬ 
mation. The choice may be difficult in some cases, but the 
avoidance of difficult choices is not the purpose of demo¬ 
cratic government. Even people who may be criminals 
must be allowed at large unless the Government is willing 
to produce its evidence against them. United States v. 
Grayson , 166 F. (2d) 863, 870 (CCA 2, 1948). 

Similarly, the loyalty board officials faced with the re¬ 
fusal by the investigative agencies to reveal the sources 
of their information must, unless they can secure corrobo¬ 
ration from other sources, ignore that information. For 
they are required to make decisions “on all the evidence”. 
In this case apparently the boards placed credence on in¬ 
formants whose identity they did not even know and who 
had given information not under oath, as against sworn 
testimony by many competent witnesses. Such a proce¬ 
dure does not comport with due process, nor will mere 
expediency allow it. In re Oliver , 333 U. S. 257 (1948). 

IV. Executive Order 9835 Is Not Authorized by Law. 

Congress has legislated in the field of loyalty and has 
covered what it considers the entire field. It has guaran¬ 
teed government employees freedom of speech and opinion. 
(Civil Service Act, Section 2, Fifth and Sixth, 5 U. S. C. 
§ 633; Hatch Act § 9, 5 U. S. C. § 61 (h).) It has, in Sec¬ 
tion 9A of the Hatch Act and in various riders to appropria¬ 
tion bills, declared that no person may be employed by the 
Government of the United States who advocates the over¬ 
throw of that Government. Many bills have been intro¬ 
duced into Congress to add additional disqualifications for 
federal employment with respect to the question of loyalty. 
None has been passed. Accordingly, it is clear that Con¬ 
gress considers that it has exhausted the consideration of 
the field and determined a standard for loyalty. If any 
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further proscription has been desired, it has not been legis¬ 
latively expressed. Neither the President of the United 
States nor any loyalty boards appointed by him can adopt 
any disqualifications for federal employment on loyalty 
grounds, other than those set forth in congressional legis¬ 
lation. 

The Civil Service Act did not give the President any au¬ 
thority in this respect. The Act itself does not prescribe 
a loyalty test, nor does it fix jurisdiction in the President 
to do so. The Act’s only reference to political opinion is 
a prohibition against using official authority to coerce po¬ 
litical action. (Civil Service Act, Section 2, Sixth; 5 U. S. C. 
§633). The Act provides in general terms that the Presi¬ 
dent shall issue rules providing for “open, competitive 
examinations for testing the fitness of applicants for the 
public service now classified or to be classified hereunder.” 

Appellant believes it is clear from the context of the law 
that “fitness” as used in this provision refers to qualifica¬ 
tion for the job in terms of physical and mental qualifi¬ 
cations and moral character. It is significant to note that 
for 59 years the President and the Commission apparently 
so considered. The Act was passed in 1883 and the first 
“loyalty” regulation was adopted in 1942. Section 9A of 
the Hatch Act did not give the President any authority 
to adopt any additional regulations. Yet these two stat¬ 
utes are the only ones cited as authority for Executive 
Order 9835, plus a recital that the order is in the interests 
of the internal management of the Government. An ex¬ 
amination of the foregoing considerations makes it clear 
that the President was without authority to issue Executive 
Order 9835. 
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V. The Standards of Loyalty Contained in the Executive 
Order Are Too Vague and Indefinite. 

Assuming that the President had power to adopt regu¬ 
lations relating to loyalty, he could do so only within the 
scope of standards established by the legislation on which 
he relies for the exercise of the power. Those standards 
relate to fitness for service, advocacy of the overthrow of 
the Government, and the like. They do not give the Presi¬ 
dent unfettered discretion to determine prerequisites of 
loyalty for federal employment. Certainly, then, the Presi¬ 
dent may not delegate to any loyalty boards unfettered 
discretion to establish standards of loyalty for government 
service. 

However, Executive Order 9835 as written and construed 
establishes no ascertainable standards for loyalty boards 
to follow, nor does it indicate that the order is based on 
any congressionally limited standards. The order provides 
that a person may be denied employment or re¬ 
moved from employment if reasonable grounds exist 
for the belief that the person involved is disloyal to 
the Government of the United States. It does not state 
what disloyalty consists of. Only six items are specified 
which may be taken into consideration. Five of the items 
present no difficulty because they relate to crimes. In any 
event, they are not relevant to the instant case, so far as 
it has been revealed to plaintiff on what ground the loyalty 
boards acted. The sixth standard relates to membership 
in or association with organizations listed by the Attor¬ 
ney General as subversive. This standard might at least 
have the advantage of definiteness if membership in these 
organizations were listed as a ground for dismissal. But 
the President made it clear in adopting the order that 
“membership in an organization is simply one piece of 
evidence which may or may not be helpful in arriving at a 
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conclusion as to the action which is to be taken in a par¬ 
ticular case.” 8 

Accordingly, to allow loyalty boards to go forth with 
authority to adjudge the loyalty of government employees 
is nothing more nor less than a roving commission un¬ 
fettered in any way. It is an authority to punish govern¬ 
ment employees by loss of livelihood and reputation with¬ 
out any ascertainable standard and in the sole and unfet¬ 
tered discretion of board members. In view of this, the 
Executive Order is so fatally lacking in definiteness and 
is so vague in general as to be invalid. Cf. Schechter Poul¬ 
try Corp. v. United States, 295 U. S. 495. 

CONCLUSION. 

For the reasons set forth above, the judgment of the 
court below should be reversed with directions to that court 
to grant summary judgment in favor of the appellant in¬ 
cluding a declaration that her dismissal was illegal, that 
she is entitled to reinstatement, and for such other relief 
as may seem appropriate. 

Respectfully submitted, 

Arnold, Fortas & Porter 
1200 18th Street, N. W. 
Washington, D. C. 

By 

Thurman Arnold 
Abe Fortas 

v- Paul A. Porter 

Milton V. Freeman 
Attorneys for Appellant 

September 27, 1949. 

8 See page 1 of the Statement, Regulations and Directives of the Loyalty 
Review Board filed with the Court. 
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United States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,382 

Dorothy Bailey, appellant 

v. 


Seth W. Richardson, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Since appellant’s brief is replete with factual misstate¬ 
ments and incorrect record references, this counter-state¬ 
ment is deemed necessary. Appellant’s failure to adhere to 
the record occurs so frequently that a detailed refutation 
would only serve to cloud a proper presentation of appel¬ 
lee’s contentions and therefore will not be indulged. 

Appellant, having been removed from employment with 
the United States Employment Service, Federal Security 
Agency, because of the determination, under Executive Order 
9835, that on all the evidence reasonable grounds exist for 
belief that she is disloyal to the Government, brought this 
action in + he court below against the appellees, individually 
and in their official capacities, for: (1) a declaratory judg- 

(1) 
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ment that she had been improperly removed; (2) reinstate¬ 
ment; and (3) incidental injunctive relief (J. A. 2-16). 1 

Appellant moved for an injunction pendente life com¬ 
pelling her reinstatement (J. A. 31, 32), and, following its 
denial (J. A. 67, 68), appellees filed their answer (J. A. 
69-91). 

Appellant and appellees then moved for summary judg¬ 
ment (J. A. 104,107) and the court below granted appellees ’ 
motion and denied that of appellant (J. A. 107-112). Appel¬ 
lant brings this appeal from that judgment (J. A. 113). 

Her contentions are: 

1. Her removal was not effected in accordance with 
the terms of Section 6 of the Lloyd-LaFollette Act (Act 
of August 24, 1912, c. 389, Sec. 6, 37 Stat. 555, as 
amended by Act of June 10, 1948, c. 447, 62 Stat. 354, 
5 U. S. C. 652, as amended). 

2. Her removal did not comply with Executive Order 
9835, hereinafter sometimes called the Executive Order, 
set forth in the Appendix hereto at p. 33. 

3. Her removal contravened rights guaranteed her 
by the Constitution of the United States. 

Appellant held a classified position in the United States 
Employment Service from May 28, 1940 to June 28, 1947, 
when, due to a reduction in force in such Service, she was 
separated from her employment (J. A. 4, 17, 70, 92). On 
May 28,1948, she was appointed to employment by reinstate¬ 
ment in such Service (J. A. 18), her reinstatement, how¬ 
ever, in no sense being permanent as appellant asserts (J. A. 
4, 58, 71). 


1 The Joint Appendix is cited herein as JA. References to the 
Appendix to this brief are indicated by the abbreviation App. Parts 
of the record herein have not been printed but are being supplied to 
the Court in mimeographed form. The parts of the record being 
so supplied are the transcript of hearing before the Loyalty Board 
of the Fourth Civil Service Region (hereinafter cited as L.B.), the 
transcript of hearing before the Loyalty Review Board of the Civil 
Service Commission (hereinafter cited as L.R.B.), appellant’s 
compiled affidavits (hereinafter cited as Aff.), her personal history 
statement (cited as P.H.), and the Statement, Regulations and 
Directives of the Loyalty Review Board, the pertinent parts of 
which are set forth in the Appendix hereto. 
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In fact, by virtue of Civil Service Commission Rules and 
Regulations, issued pursuant to law and hereinafter dis¬ 
cussed, her employment was conditioned upon satisfactorily 
passing a Civil Service Commission investigation as to her 
qualifications, including loyalty (J. A. 56, 58, 59). 

These Rules and Regulations, so far as they pertain to 
loyalty, were required to enable the Commission to dis¬ 
charge its responsibilities under Executive Order 9835 (12 
F. R. 1935), the President’s Loyalty Program for the execu¬ 
tive branch of the Government. 

The Executive Order was issued by the President on 
March 21,1947 “by virtue of the authority vested in me by 
the Constitution and statutes of the United States, includ¬ 
ing the Civil Service Act of 1883 (22 Stat. 403), as amended, 
and Section 9A of the Act approved August 2, 1939 (18 
U. S. C. 61 i), and as President and Chief Executive of the 
United States • • V’ 2 

Its purpose is to insure that only persons loyal to the 
United States shall be employed or continue in employment. 
To that end, Part I provides that there shall be a loyalty 
investigation of everyone entering the employ of the execu¬ 
tive branch to be conducted by the Civil Service Commis¬ 
sion within eighteen months after actual employment, and 
that such employment shall be conditioned upon a favorable 
determination with respect to loyalty. Such investigation 
is to be based on all available sources of information, includ¬ 
ing the Federal Bureau of Investigation files, and when¬ 
ever derogatory information with respect to loyalty of an 
applicant is revealed, a full field investigation shall be 
conducted. 

Part II provides for hearings at which the applicant, con¬ 
ditional appointee or employee may appear, be represented 
by counsel of his own choosing and present evidence on his 
own behalf. 

Part III establishes in the Civil Service Commission a 
Loyalty Review Board with the power, among others, to 
make rules and regulations deemed necessary to implement 


2 18 U.S.C. 61 i now appears as 5 U.S.C. 118 j. 
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statutes and executive orders relating to loyalty and to 
review cases of persons recommended for dismissal. 

Part IV provides that investigative agencies, such as the 
Federal Bureau of Investigation, shall make available to 
those empowered to pass on loyalty all material and infor¬ 
mation collected by such agency concerning any conditional 
appointee or employee but may refuse to disclose the names 
of confidential informants. 

i Part V provides that the standard for refusal of employ¬ 
ment or the removal from employment in an executive 
department or agency shall be that “on all the evidence, rea¬ 
sonable grounds exist for belief that the person involved is 
disloyal to the Government of the United States.” This 
part further lists the activities and associations of an appli¬ 
cant or employee which may be considered in connection 
with the determination of disloyalty. One of these is mem¬ 
bership in, affiliation or sympathetic association with, any 
organization listed by the Attorney General as totalitarian, 
fascist, communist, or subversive. 

i While appellant’s appointment remained conditional, the 
following procedure was taken with reference to ascertain¬ 
ing her loyalty under the Executive Order. This procedure 
was in strict accordance with the Statement, Regulations 
and Directives of the Loyalty Review Board issued to the 
Regional Loyalty Boards under the authority of Part 
III, paragraph 1 b of the Executive Order (13 F. R. 257-259, 
9364-9376; App. 45). 

Under Directive I, the United States Civil Service Com¬ 
mission established Regional Loyalty Boards to adjudicate 
loyalty cases involving applicants for and appointees to 
positions in the competitive service, such as appellant 
(App. 45). 

In accordance with Directive II (App. 50), upon receipt 
and consideration of confidential reports of investigation of 
appellant conducted by the Federal Bureau of Investiga¬ 
tion, the Fourth Regional Loyalty Board of the Commission 
forwarded her, under date of July 28, 1948, an interroga¬ 
tory to be answered under affirmation or oath within ten 
days after receipt, stating that she had the right upon re¬ 
quest, to a hearing before such Board (J. A. 19-25). The 
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questions set forth in such interrogatory show the nature of 
the derogatory information against appellant. Appellant 
answered the interrogatories under oath and requested a 
hearing (J. A. 20-25). 

In compliance with Directive III (App. 51), on September 
13, 1948, she was accorded a hearing by a panel of the 
Fourth Regional Loyalty Board of the Commission con¬ 
sisting of appellees Martin, Blair, and Anderson. At such 
hearing, she was accorded full opportunity to present all 
the evidence and testimony she desired on the question of 
her loyalty, including the derogatory matters disclosed in 
the interrogatory and testified, produced witnesses on her 
behalf, was represented by counsel, and introduced numerous 
affidavits (J. A. 60: L. B.; Aff.). At the hearing, appel¬ 
lant was specifically questioned with reference to the in¬ 
quiries set forth in the interrogatory pertaining to her 
loyalty. 

In accordance with the standard prescribed by the 
Executive Order (App. 38), the Fourth Regional Loyalty 
Board, upon consideration of all the evidence, including the 
Federal Bureau of Investigation confidential reports, the 
interrogatory and appellant’s answer thereto, all the testi¬ 
mony adduced at the hearing, as well as the affidavits sub¬ 
mitted on her behalf, found appellant ineligible for rein¬ 
statement to a classified position in the civil service because 
of its conclusion that, on all the evidence, reasonable grounds 
exist for belief that she is disloyal to the Government of the 
United States (J. A. 27, 60, 72-73). 

In accordance with Directive IV, the Fourth Regional 
Loyalty Board notified appellant and her employer, Fed¬ 
eral Security Agency, of this determination by letters dated 
November 1,1948 (App. 53). She was informed of her right 
of appeal to the Loyalty Review Board and that she was 
barred from civil service examinations for three years from 
October 29, 1948. Federal Security Agency was instructed 
to suspend appellant pending any appeal she might take 
(J. A. 26, 27). 

Under date of November 3,1948, Federal Security Agency 
notified appellant that she was suspended from duty effec- 
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tive as of that date (J. A. 28, 29). Pursuant to Directive 
IV (App. 53,54), appellant appealed from the determination 
of the Fourth Regional Loyalty Board and was accorded a 
hearing before a panel of the Loyalty Review Board of the 
Commission on December 8, 1948, said panel consisting of 
appellees Richardson, Seasongood, and Hebert (J. A. 61, 
L. R. B.). At such hearing the transcript of the hearing 
before the Fourth Regional Loyalty Board was introduced, 
appellant again testified, was represented by counsel, and 
submitted additional affidavits in her own behalf (J. A. 
61). 

Following the hearing, the Loyalty Review Board upon 
consideration of all the evidence, including the confidential 
Federal Bureau of Investigation reports, the interroga¬ 
tories and appellant’s answers thereto, the testimony ad¬ 
duced at both hearings and the affidavits submitted by 
appellant, concluded that upon all the evidence reasonable 
grounds exist for belief that appellant is disloyal to the 
Government of the United States and affirmed the determi¬ 
nation of the Regional Board (J. A. 61, 62). 

Under date of February 9, 1949, appellee Richardson, as 
Chairman of the Loyalty Review Board, informed the Fed¬ 
eral Security Agency and appellant that the Loyalty Review 
Board, having duly considered the entire file, had con¬ 
cluded to sustain the finding of the Fourth Regional Loyalty 
Board that reasonable grounds exist for belief that appel¬ 
lant is disloyal to the Government. Accordingly, appellee 
Ewing, Administrator of Federal Security Agency, was 
requested to remove appellant’s name from the rolls of that 
agency (J. A. 63-65). Effective February 11, 1949, Federal 
Security Agency so removed appellant (J. A. 30, 31). 

At no time prior to the effective date of her removal 
because of reasonable grounds to believe she is disloyal to 
the Government did appellant, though at all times repre¬ 
sented by her present attorneys, assert in any way that 
the existing loyalty procedure was inapplicable to her or 
that her removal could only be effected under the Lloyd- 
LaFollette Act (Act of August 24, 1912, c. 389, Sec. 6, 37 
Stat. 555, as amended by Act of June 10, 1948, c. 447, 62 
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Stat. 354, 5 U. S. C. 652, as amended). Appellant’s belated 
afterthought was first expressed in a letter from her at¬ 
torneys to appellee Ewing dated February 17, 1949 (J. A. 
95). Being advised by the Federal Security Agency that 
appellant had been removed in accordance with law (J. A. 
97, 98, 101-104), the present action was commenced. 

STATUTES, EXECUTIVE ORDERS, CIVIL SERVICE 

COMMISSION RULES AND REGULATIONS IN¬ 
VOLVED 

Executive Order 9835 (12 F. R. 1935) is set forth in the 
Appendix hereto at page 33. 

The Statement, Regulations and Directives of the Loyalty 
Review Board of the Civil Service Commission (13 F. R. 
257-259, 9364-9376) are filed with the Court in mimeograph 
form and, so far as pertinent, are set forth in the Appendix 
hereto at page 41 for the convenience of the Court. 

Section 6 of the Lloyd-LaFollette Act (Act of August 24, 
1912, c. 389, Sec. 6, 37 Stat. 555 as amended by Act of June 
10, 1948, c. 447, 62 Stat. 354, 5 U. S. C. 652, as amended) 
appears on pages 21 and 22 of appellant’s brief. 

Section 1753 of the Revised Statutes (Act of March 3, 
1871, 16 Stat. 514, 5 U. S. C. 631) provides: 

“Regulation of admissions to civil service. The 
President is authorized to prescribe such regulations 
for the admission of persons into the civil service of 
the United States as may best promote the efficiency 
thereof, and ascertain the fitness of each candidate in 
respect to age, health, character, knowledge, and ability 
for the branch of service into which he seeks to enter; 
and for this purpose he may employ suitable persons to 
conduct such inquiries, and may prescribe their duties, 
and establish regulations for the conduct of persons 
who may receive appointments in the civil service.” 

The Civil Service Act (Act of January 16,1883, c. 27, Secs. 
1 and 2, 22 Stat. 403; 5 U. S. C. 632 and 633) provides, so far 
as relevant: 

“Re it enacted by the Senate avid House of Bepre- 
sentatives of the United States of America in Congress 
assembled , That the President is authorized to appoint, 
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by and with the advice and consent of the Senate, 
three persons, not more than two of whom shall be 
adherents of the same party, as civil service com¬ 
missioners, and said three commissioners shall consti¬ 
tute the United States Civil Service Commission. Said 
commissioners shall hold no other official place under 
the United States. 

• •••••• 

“Sec. 2. That it shall be the duty of said commis¬ 
sioners : First , to aid the President, as he may request, 
in preparing suitable rules for carrying this act into 
effect, and when said rules shall have been promul¬ 
gated it shall be the duty of all officers of the United 
States in the departments and offices to vrhich any 
such rules may relate to aid, in all proper ways, in 
carrying said rules, and any modifications thereof, 
into effect.” 

The Act of March 27, 1922 (42 Stat. 470, 5 U. S. C. 679) 
appears on page 24 of appellant’s brief. 

Executive Order 9830 effective May 1,1947, amending the 
Civil Service rules and providing for federal personnel 
administration, so far as pertinent, provides (3 C. F. R. 
1947 Supp. 108, 110, 112, 113): 

“By virtue of the authority vested in me by the 
Constitution, by section 1753 of the Revised Statutes 
(5 U. S. C. 631), by the Civil Service Act of January 
16,1883 (22 Stat. 403), and as President of the United 
States, it is hereby ordered as follows, effective Mav 1, 
1947. 

• •••••• 

“§01.2 Civil Service Commission responsibilities un¬ 
der this order, (a) The Commission shall be respon¬ 
sible to the President for the proper application of the 
Civil Service Act and Rules, the Veterans’ Preference 
Act, and all other applicable statutes and Executive 
orders imposing responsibilities on the Commission. 
• •••••• 

“(c) The Commission shall develop and promulgate 
standards, applicable to the competitive service and 
designed to protect and promote its efficiency, for the 
reinstatement or reemployment of former Federal em¬ 
ployees, and for the promotion, demotion, reassign¬ 
ment, and transfer of present employees. 

• •••••• 
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“Part II— Civil. Service Rules 

The Civil Service Rules are hereby amended to read 
as follows: 

• •••••• 

“Rule V— Regulations, Investigation and 
Enforcement 

“§5.1 Regulations, (a) The Commission is author¬ 
ized and directed to promulgate and enforce such regu¬ 
lations as may be necessary to carry out the provisions 
of the Civil Service Act and Rules, the Veterans’ 
Preference Act, and all other applicable statutes or 
Executive orders imposing responsibilities on the Com¬ 
mission. 

• •••••• 

“§ 5.2 Authority of the Commission to make investi¬ 
gations . The Commission may make appropriate in¬ 
vestigations to secure enforcement of the Civil Service 
Act, Rules, and Regulations, including investigation of 
the qualifications and suitability of applicants for posi¬ 
tions in the competitive service. It may authorize 
appointments conditioned upon a subsequent deter¬ 
mination that the requirements of law or the Civil 
Service Rules and Regulations have been met. 

Civil Service Commission Regulation 2.112, amended 
effective September 6, 1947 (12 F. R. 5937, 5 C. F. R. (1949 
Ed.) 36), reads: 

“ (a) In the following types of appointments investi¬ 
gation designed to further establish the individual’s 
qualifications may be made at any time within eighteen 
months of the personnel action and removal may be 
ordered by the Commission if such investigation dis¬ 
closes that the individual is disqualified for Federal 
employment, and all such appointments shall be con¬ 
sidered as subject to this condition: 

“ (1) Original probational. 

(2) Reappointments. 

(3) Reinstatements. 

(4) Temporary appointments pending establishment 
of a register. 
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(5) Temporary appointments which exceed or are 
extended beyond six months. 

(6) Inter-agency transfers. 

(7) Conversions from excepted, war service indefi¬ 
nite, or temporary indefinite appointments to com¬ 
petitive appointments. 

“(b) The condition ‘subject to investigation’ shall 
expire automatically at the end of eighteen months 
from the effective date of the personnel action, except 
in a case in which the Commission has made an initial 
adjudication of disloyalty and the case continues to be 
active by reason of an appeal. In cases on which the 
Commission’s jurisdiction has expired and the case is 
incomplete or an initial adjudication has not been made, 
it shall be the responsibility of the employing agency 
to conclude such investigation and make a final deter¬ 
mination concerning the loyalty of such person.” 

Civil Service Commission Regulation 2.104, published 
April 13, 1948 (13 F. R. 1978, 5 C. F. R. (1949 Ed.) 32) 
states: 

“An applicant may be denied ^examination and an 
eligible may be denied employment for any of the fol¬ 
lowing reasons: 

l 

• «••••• 

“(7) On all the evidence, reasonable grounds exist 
for belief that the person involved is disloyal to the 
Government of the United States.” 

The Commisison’s Regulation 4.301(a)(5), effective May 
1,1947, (5 C. F. R. (1949 Ed.) 45) specifies: 

“ ‘Competitive status’ means a status which permits 
a person to be promoted, transferred, reassigned, and 
reinstated to positions in the competitive service with¬ 
out competitive examination, subject to the conditions 
prescribed by the Civil Service rules and regulations 
for such noncompetitive actions. A competitive status 
is acquired by probational appointment through com¬ 
petitive examination, or may be granted by statute, 
Executive Order, or the Civil Service rules.” 
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Civil Service Regulation 7.101 (5 C. F. R. (1949 Ed.) 66, 
12 F. R. 2845), so far as relevant, provides: 

“General requirements for reinstatement of persons 
who have competitive status, (a)A person having a 
competitive status at the time of separation from the 
Federal service may be reinstated subject to the follow¬ 
ing requirements: 

“(1) Reinstatement must be made within one year 
of separation if the period of service was less than two 
years, within two years if the period of service was 
two years or more but less than three years, within 
three vears if the period of service was three years or 
more but less than four years, within four years if the 
period of service was four years or more but less than 
five years, and without time limitation if the period of 
service was five years or more.” 

SUMMARY OF ARGUMENT 
I 

Appellant contends that she was an employee in the “clas¬ 
sified civil service” and could only be removed in accord 
with the procedures specified in Section 6 of the Lloyd- 
LaFollette Act (5 TJ. S. C. 652) which were not followed 
here. 

This is fallacious because Section 6 of that Act only covers 
permanent appointees or employees whereas, both under 
the terms of the Executive Order (Part I, par. 2) and under 
rules and regulations of the Civil Service Commission 
promulgated pursuant to law, particularly Regulation 2.112, 
supra, page 9, appellant was merely an appointee by rein¬ 
statement whose employment was conditional upon passing, 
to the satisfaction of that Commission, an investigation of 
her qualifications for employment, including loyalty. That 
her appointment was conditional and therefore she was not 
entitled to the procedures specified by Section 6 of the 
Lloyd-LaFollette Act is established by two decisions of this 
Court, Friedman v. Schwellenbach, 81 App. D. C. 365, 159 
F. (2d) 22 (1946) cert. den. 330 U. S. 838 and Bordk v. 
Biddle, 78 App. D. C. 374,141 F. (2d) 278 (1944). 
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Farther, appellant delayed raising this contention until 
after the adverse determinations of the Regional Loyalty 
Board and the Loyalty Review Board, and the effective date 
of her removal. She answered the interrogatory, requested 
hearings before the loyalty boards and appeared before 
them. She should not be allowed to raise this contention 
now under the rule that issues cannot be raised not there¬ 
tofore presented for consideration in making executive de¬ 
terminations. See Unemployment Commission v. Aragon, 
329 U. S. 143,155. 

To hold that appellant can only be removed by adherence 
to the procedures of the Lloyd-LaFollette Act would elimi¬ 
nate conditional appointments, handicapping Government 
operation by preventing the filling of jobs until investiga¬ 
tion is satisfactorily completed and handicapping former 
Federal employees by preventing their employment prior 
to the expiration of time needed for such investigation. 
Surely, if conditional appointments are invalidated, the 
Civil Service Commission, in the public interest, will not 
permit employment until a thorough investigation as to 
qualifications, including loyalty, has been completed. 

n 

Appellant’s contention that her removal was in violation 
of the Executive Order because her “conviction” was not 
based “on all the evidence” (Appellant’s Br. 11), con¬ 
veniently disregards the record, the terms of the Order and 
the nature of the proceedings. 

Primarily, appellant was not on trial for a crime. The 
procedures followed were merely to determine whether her 
qualifications for Federal employment, including loyalty, 
were satisfactory. There is no obligation imposed either 
by the Constitution or statute to grant her any hearing in 
proceedings resulting in her removal from Federal employ. 
In consequence, there is no obligation to reveal evidence 
against appellant. 

Second, the Executive Order only sets forth as a standard 
that “on all the evidence, reasonable grounds exist to be- 


13 


lieve” appellant “is disloyal to the Government.” Its 
terms do not require that the proof leading the Commission 
and its loyalty boards to such a conclusion must be revealed 
to the applicant or conditional appointee involved. In fact, 
those terms indicate the contrary in providing for the main¬ 
tenance of confidentiality as to the identity of informants 
mentioned in reports of investigation conducted by the 
Federal Bureau of Investigation (App. 38), and in specify¬ 
ing that at the hearings the person involved may “present 
evidence on his own behalf” (App. 35). The latter limita¬ 
tion clearly negatives any implication that derogatory in¬ 
formation as to loyalty must be revealed. 

Ill 

Nor was appellant’s removal in any way violative of her 
constitutional rights. Appellant first asserts lack of due 
process because of removal without confrontation by accus¬ 
ing witnesses and consequent opportunity to cross examine. 
The Executive Order contains no such requirement. That 
order was deemed valid by this Court in Joint Anti-Fascist 
Refugee Committee v. Clark, No. 10,002, decided August 11, 
1949. 

Second, the denial of due process loses force when the 
narrow issue before the Court is correctly stated. The right 
to Federal employment is a privilege, not a constitutional 
right and neither the Constitution nor any statute requires 
that a hearing be accorded. Shurtlef v. United States, 189 
U. S. 311; Washington v. Clark, 84 F. Supp. 964 (D. C. D. C., 
June 28,1949). 

Appellant’s assertion that Congress has legislated in the 
field of loyalty and the President cannot go beyond such 
Congressional limits (Appellant’s Br. 32) is completely re¬ 
futed by the Joint Anti-Fascist Refugee Committee case, 
supra. 

Her last contention of invalidity, that the standards of 
loyalty contained in the Executive Order are too vague and 
indefinite, also is without merit. “Reasonable doubt as to 
loyalty” was the standard upheld in Friedman v. Schwel- 
lenbach, supra . 
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ARGUMENT 

I 

Appellant Was a Conditional Appointee and Could Be Removed 

Without Compliance With Section 6 of the Lloyd-LaFollette 

Act (5 U.S.C. 652) 

Claiming that she was a person employed in the “clas¬ 
sified civil service’’ after her reinstatement on May 28, 
1948, appellant asserts she only can be removed in accord¬ 
ance with provisions of the Lloyd-LaFollette Act (37 Stat. 
355 as amended by 62 Stat. 354, 5 U. S. C. 652, as amended). 
Asserting that she was not so removed, she contends that 
she is entitled to reinstatement to her position with the 
Federal Security Agency (Appellant’s Br. 21-29). 

That section provides that “no person in the classified 
civil service” shall be removed except for such cause as will 
promote the efficiency of the service after being furnished 
with notice and a copy of the charges against him, afforded 
a reasonable time for filing answer and receiving a written 
decision thereon. It is further specified that no examina¬ 
tion of witnesses nor any trial or hearing shall be required 
except in the discretion of the officer or employee directing 
the removal. 

Although fully represented throughout by the same coun¬ 
sel now appearing for her, appellant never raised this con¬ 
tention until after conclusion of the hearings relating to her 
loyalty, the adverse determination of the Fourth Regional 
Loyalty Board and the Loyalty Review Board with regard 
thereto, notices to her of such determinations and the pass¬ 
ing of the effective date of her removal by the Federal 
Security Agency (L. B., L. R. B., J. A. 26-30, 63-65). 

Appellant’s contention is unsound. Her reinstatement 
on May 28, 1948 was subject to a condition, that condition 
being the completion, to the satisfaction of the Commission, 
of an investigation as to her qualifications for Federal em¬ 
ployment, including loyalty. Before the expiration of eight¬ 
een months after her conditional appointment and while 
the condition remained in full force, it was found that she 
was not qualified for Federal employment because “reason¬ 
able grounds exist to believe she is disloyal to the Govern- 
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ment of the United States” (App. 38). Obviously, since 
her reemployment by reinstatement was subject to such 
condition, she was not entitled to claim her removal could 
only be effected pursuant to Section 6 of the Lloyd-LaFol- 
lette Act. Indeed, the action taken complied with the only 
procedure that could be followed under the circumstances. 
As has been recognized by this Court ( Friedman, v. Schwel- 
lenbachr 81 App. D. C. 365,159 F. (2d) 22 (1946) cert. den. 
330 U. S. 838; Borak v. Biddle, 78 App. D. C. 374,141F. (2d) 
278 (1944)), Section 6 does not apply to conditional ap¬ 
pointees but only to those whose employment has become 
permanent . 

In accordance with the constitutional power inherent in 
the President as Chief Executive to determine matters of 
internal personnel administration, Congress has confirmed 
his authority to prescribe such regulations for the admis¬ 
sion of persons into the civil service as may best promote 
the efficiency thereof and ascertain the fitness of each candi¬ 
date in respect of health, character, experience and knowl¬ 
edge. For this purpose he may employ suitable persons to 
conduct such inquiries, prescribe their duties and establish 
regulations for the conduct of persons who may receive 
appointments in the civil service (R. S. 1753, 5 U. S. C. 631, 
supra, p. 7). 

Pursuant to such constitutional powers, the aforesaid 
Congressional enactment and the Civil Service Act of Janu¬ 
ary 16, 1883, as amended, (22 Stat. 403, 5 U. S. C. 632 
et seq .), the President issued Executive Order 9830 effective 
May 1,1947 (supra, p. 8). 

Part I, Section 01.2(c) thereof provides that the Commis¬ 
sion shall develop and promulgate standards, designed to 
promote the efficiency of the competitive service, for the 
reinstatement or reemployment of former Federal em¬ 
ployees and for the promotion and transfer of present em¬ 
ployees (supra, p. 8). 

Part II of Executive Order 9830 amends Rule V of the 
Civil Service Rules and Section 5.1(a) of Rule V, as so 
amended, directs the Commission to promulgate such regu¬ 
lations as may be necessary to carry out executive orders 
imposing responsibilities on the Commission (supra, p. 9). 
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Thus, under both constitutional and statutory authority, 
the President has conferred ample power upon the Commis¬ 
sion to enforce executive orders and to promulgate stand¬ 
ards for the establishment of “competitive status” and for 
the reinstatement of former Federal employees. 

Under the power thus conferred, as well as the duty 
imposed by Congress upon the Commission to aid the 
President in preparing suitable rules for carrying out the 
Civil Service Act (Act of June 16, 1883, c. 27, section 2, 
22 Stat. 403, supra (p. 7), the Commission, prior to 
appellants reinstatement, adopted certain regulations 
pertinent to her competitive status and conditional position 
upon reinstatement. 

Regulation 4.301(a)(5) {supra, p. 10) defines “competi¬ 
tive status” as one which permits promotion, transfer, reas¬ 
signment or reinstatement without competitive examination, 
subject to the conditions prescribed by the Civil Service 
rules and regulations. 

Among the “conditions” prescribed is Civil Service Regu¬ 
lation 2.112 {supra, p. 9) which states that in original 
probational appointments, reappointments, reinstatements, 
temporary appointments, inter-agency transfers, and con¬ 
versions to competitive appointments, investigation de¬ 
signed to further establish the individual’s qualifications, 
including loyalty, may be made at any time within 18 months 
of the personnel action and removal may be ordered by the 
Commission if such investigation discloses that the indi¬ 
vidual is disqualified for Federal employment, and all such 
appointments shall be considered as subject to this 
condition. 

Similarly, Regulation 2.104 {supra, p. 10) specifies that 
an applicant may be denied examination and an eligible may 
be denied employment for the reason, among others, that 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government.” 

These Regulations are respectively published in 12 F. R. 
5937 and 13 F. R. 1978 and thus appellant was and is charge¬ 
able with knowledge of their contents. They were amended 
to carry out the responsibilities imposed upon the Civil 
Service Commission by Part I of Executive Order 9835 
(App. 33), paragraph 2 of which specifies that investiga- 
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tions of persons entering the employ of the executive branch 
may be conducted after entry on actual employment but 
in such case, the appointment shall be conditioned upon a 
favorable determination with respect to loyalty. 

Hence, appellant’s employment by reinstatement was ex¬ 
pressly made conditional and it was determined that the 
condition was not satisfied because of the finding as to her 
loyalty reached within the eighteen-month period following 
notification of personnel action (J. A. 18,19,30,63,64). 

Nor are the Regulations only “a bold reach for power by 
the Civil Service Commission in direct contravention of 
the Lloyd-LaFollette Act” as appellant asserts (Appel¬ 
lant’s Br. 26). As noted above, there is ample constitu¬ 
tional and statutory authority for the Civil Service Regula¬ 
tions in question, particularly Regulation 2.112 to which the 
quoted comment was directed. Appellant has mistaken the 
scope and portent of the Lloyd-LaFollette Act. It applies 
to removals instituted by the head of a department or 
agency, not to the Civil Service Commission’s exclusive 
power to determine the qualifications of a person, such as 
appellant, entering federal employment. 

Appellant, following reinstatement, was, under the Execu¬ 
tive Order and Civil Service Regulations, a “conditional” 
appointee and this Court has recognized the right of the 
Commission to permit a person to enter federal employ¬ 
ment subject to the Commission’s determination as to his 
qualifications, including loyalty. Friedman v. Schwellen- 
bach, 81 App. D. C. 365,159 F. (2d) 22 (1946) cert. den. 330 
U. S. 838. In that case, the plaintiff, holding a Government 
position not under the classified civil service, was trans¬ 
ferred to the Office for Emergency Management, a position 
in the classified civil service. The transfer was subject 
to “character investigation”. Under War Service Regula¬ 
tion Ejection 3, of the Civil Service Commission, an appli¬ 
cant could be denied examination and an eligible denied 
appointment, among other reasons, where a reasonable 
doubt as to his loyalty to the Government existed. As 
a result of an investigation of the plaintiff, the Commis¬ 
sion determined that there was such reasonable doubt and 
requested the Office for Emergency Management to remove 
him . Thereafter, he was accorded hearings before the 
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Civil Service Commission’s Board of Appeals and Review 
and the Commission itself but both concluded that the 
plaintiff was ineligible and be was so informed. His re¬ 
moval followed. He thereupon brought action for a declara¬ 
tory judgment that he was entitled to reinstatement and 
for an order directing such reinstatement. 

In affirming the granting of defendants’ motion for sum¬ 
mary judgment, this court said (81 App. D. C. at 367, 368, 
159 F. (2d) at 24, 25): 

* 1 The United States has the right to employ such 
persons as it deems necessary to aid in carrying on 
the public business. It has the right to prescribe the 
qualifications of its employees and to attach conditions 
to their employment. The War Service Regulation 
which permits the removal from federal service of one 
concerning whose loyalty to the government the Civil 
Service Commission entertains a reasonable doubt un¬ 
doubtedly was reasonable and proper and the making 
of it was well within the scope of the authority con¬ 
ferred on the Commission by the Act and the two execu¬ 
tive orders. We are not concerned here with the ques¬ 
tion as to whether Friedman was in fact disloyal. 
Under the regulation he could be removed from service 
if the Commission had a reasonable doubt as to his 
loyalty. After investigation and patient hearings, the 
Commission continued, in its opinion, to have a reason¬ 
able doubt. 

“In these circumstances the Commission’s finding is 
conclusive. It is beyond our province, and it was be¬ 
yond the province of the District Court, to review the 
finding of the Civil Service Commission that it had a 
reasonable doubt as to whether Friedman was loyal 
to the government, because it has long been held that 
the courts will not review managerial acts, not clearly 
arbitrary, of executive officials performed within the 
scope of their authority, and will not substitute their 
judgment in such matters for that of the officials. 

“In this case, as we have said, the appellant was con¬ 
ditionally employed . The character investigation 
which was the condition imposed disclosed to the satis¬ 
faction of the Civil Service Commission that there was 
reasonable doubt as to his loyalty. Consequently, it 
caused his removal from the service under the regula¬ 
tion which it had lawfully promulgated. Throughout 
the procedure, which lasted many months, the appellant 
was accorded the fullest opportunity to present his 
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case, and he availed himself of the opportunity. The 
action of the Commission was no more than the per¬ 
formance of an ordinary duty of an executive agency. 
Under the long established rule, the District Court was 
correct in refusing to interfere with the performance 
of that duty. ’ ’ (Italics supplied). 

It is significant that in the court below, plaintiff Fried¬ 
man urged the contention that he had not been removed in 
conformity with the provisions of the Lloyd-LaFollette Act 
(65 F. Supp. 254 (D. C. D. C., 1946)). 

Even as to removals by the head of the employing depart¬ 
ment or agency, this Court has recognized that the pro¬ 
cedures of the Lloyd-LaFollette Act need only be complied 
with if and when the employee’s probationary appointment 
has become absolute. Borah v. Biddle, 78 App. D. C. 374, 
141 F. (2d) 278 (1944). 

In view of the foregoing, it is apparent that appellant was 
merely a “conditional” appointee subject to the condition 
of removal exclusively on the instructions of the Civil Serv¬ 
ice Commission if an investigation of her qualifications, 
including loyalty, did not meet with the satisfaction of that 
Commission. 

Since the Lloyd-LaFollette Act deals only with removals 
by the head of the employing agency, appellant’s reliance 
on the Act of March 27,1922 (Appellant’s Br. 24) as show¬ 
ing she was in the “classified civil service” and hence en¬ 
titled to the protection of the Lloyd-LaFollette Act is 
beside the point. Her removal was effected at the instance 
of the Civil Service Commission because of her failure to 
meet the condition to which her appointment was subject. 

Even if the Lloyd-LaFollette Act has a broader scope, the 
Act of March 27,1922 (42 Stat. 740,5 U. S. C. 679) would not 
have the effect claimed by appellant. The latter statute 
provides that “ ‘classified civil service’ as the same occurs 
in acts of Congress, shall, unless otherwise provided, be con¬ 
strued to include all persons who have been or may be given 
a competitive status in the classified civil service * # 

Appellant’s claim to inclusion in “the classified civil 
service” rests solely upon her assertion that she has “com¬ 
petitive status.” 

Significantly, this statute does not define “competitive 
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status” which, however, is defined by Civil Service Regula¬ 
tion 4.301 (a)(5), supra, page 10. That Regulation states 
that competitive status permits reinstatement without com¬ 
petitive examination subject to the Civil Service Rules and 
Regulations of which Regulation 2.112 is a part. 

As above noted, that Regulation provides that in certain 
types of appointments, including reinstatement, the Civil 
Service Commission may conduct an investigation designed 
to further establish qualifications, including loyalty, at any 
time within 18 months of the personnel action, and removal 
may be ordered by the Commission if such investigation 
discloses that the individual is disqualified for Federal 
employment. 

Further, 4.301(a)(5) states that competitive status is 
acquired by probational appointment through competitive 
examination. If appellant’s construction of the Act of 
March 27, 1922 be correct, a probational appointee could 
only be removed from his position by his employing depart¬ 
ment or agency, during his period of probation, by following 
the prescriptions of the Lloyd-LaFollette Act, as amended 
(5 U. S. C. 652). That this is not true is established by 
this Court in Borak v. Biddle, 78 App. D. C. 374, 141 F. 
(2d) 278, supra, wherein the question of whether plain¬ 
tiff was within the scope of that Act turned upon the 
question of whether his probationary period had expired, 
so that he had become a permanent employee. 

Appellant’s second contention to support her claim that 
she comes within the scope of the Lloyd-LaFollette Act is 
that on May 28, 1948, she was given an ‘‘unlimited” ap¬ 
pointment. This contention rests upon an erroneous in¬ 
terpretation of the notice of personnel action reinstating 
her (J. A. 18,19). At the bottom of said notice appears the 
word “unlimited”. This, however, did not refer to the 
nature of appellant’s appointment but only to the period of 
time within which appellant could be reinstated. 

Civil Service Regulation 7.101, supra, page 11, provides 
that a person having competitive status at the time of sepa¬ 
ration from the Federal service may be reinstated without 
time limitation if the period of service was five years or 
more. It appears that prior to her separation by reduction 
in force on June 28,1947, appellant held a classified position 
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for more than five years (J. A. 17). Hence, she was eligible 
to reinstatement at any time, subject to investigation by 
the Commission and a satisfactory conclusion as to her 
qualifications, including loyalty. 

Lastly, it would seem that appellant is barred from as¬ 
serting that her removal is illegal because of any asserted 
failure to comply with the Lloyd-LaFollette Act (5 U. S. C. 
652). At no time prior to the determinations regarding her 
loyalty and the effective date of her removal, did she or her 
counsel assert or in any way suggest that she could only 
be removed under that Act. She fully availed herself of 
the procedures, hearings and appeal contemplated and 
authorized by the Executive Order and the Regulations 
and Directives of the Loyalty Review Board of the Com¬ 
mission (App. 41). The first intimation that she intended 
to urge asserted noncompliance with that Act came in a 
letter from her attorneys to defendant Ewing dated Febru¬ 
ary 17, 1949, six days after the effective date of her re¬ 
moval (J. A. 95). 

Generally, issues cannot be raised that were not thereto¬ 
fore presented for consideration in the course of executive 
determinations. See Unemployment Commission v. Ara¬ 
gon, 329 U. S. 143, 155; Tri-State Broadcasting Co. v. Fed¬ 
eral Communications Commission, 71 App. D. C. 157, 107 
F. (2d) 956 (1939); Blair v. Osterlein Co., 275 TJ. S. 220; 
General Transp. Co. v. United States, 65 F. Supp. 981, 984 
(D. Mass., 1946). 

In the light of the foregoing, it is apparent that appellant 
merely held a position by reinstatement, subject to a con¬ 
dition, imposed by Regulation 2.112 and the Executive 
Order, that she must pass, to the satisfaction of the Civil 
Service Commission, an investigation of her qualifications, 
including loyalty. Further, as such conditional appointee, 
she cannot assert that her removal comes within the scope 
of the Lloyd-LaFollette Act. She is not entitled to the 
procedures provided by that Act, which accords no right of 
hearing, until she has satisfied the condition. In her case, 
the condition was not satisfied. 

For this Court to hold otherwise would •eliminate con¬ 
ditional appointments, handicapping Governmental opera- 
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tion by preventing the filling of jobs until investigation was 
satisfactorily completed and handicapping former Federal 
employees by preventing their employment prior to the ex¬ 
piration of time needed for such investigation. “Com¬ 
petitive status”, permitting former employees to be restored 
without the necessity of further competitive examination 
must also be eliminated and the Commission will be forced 
to ascertain fully the qualifications, including loyalty, of 
all applicants prior to their employment. The serious 
tiature of these handicaps becomes increasingly important 
when it is remembered that the Government annually em¬ 
ploys approximately 500,000 persons and carries approxi¬ 
mately 2,000,000 on its payrolls (J. A. 50). From April, 
1948 through July, 1949, 213,852 persons have been con¬ 
verted from War Service appointees to probational ap¬ 
pointees in the classified service; 145,881 have received 
probational appointments; and 35,586 have been appointed 
by reinstatement, all conditioned upon qualifying under 
Civil Service Regulation 2,112 and the Executive Order 
(App. 61). Appellant was one of such reinstatements. If 
this Court now holds that reinstatement cannot be condi¬ 
tional upon further investigation, former Federal em¬ 
ployees who the Commission seeks to encourage to return 
to Government employment will be compelled to await re¬ 
hiring until such investigation is completed to the Commis¬ 
sion ’s satisfaction. This indeed would work a serious hard¬ 
ship to the thousands of people who today have competi¬ 
tive status under the Commission’s Regulations but who 
are not presently employed by the Government. Such a 
disruption of the machinery of Government would halt the 
normal continuity of Governmental action. 

II 

Appellant’s Removal Complied With Executive Order 9835 

Appellant urges that those who gave information against 
her did not appear at the hearings, were not identified to 
her, and no opportunity for cross examination was afforded. 
The loyalty boards, she asserts, had no knowledge of inform¬ 
ants ’ identity and hence were not in a position to exercise 
their respective judgments in weighing the reliability of the 
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information afforded by the confidential reports of the Fed¬ 
eral Bureau of Investigation (Appellant’s Br. 11-21). She 
charges that all of the foregoing should have been revealed 
at her hearings before the loyalty boards and the alleged 
omission to do so resulted in a finding of reasonable 
grounds to believe she is disloyal to the Government, not 
based on “all the evidence” as required by the Executive 
Order. 

These contentions conveniently disregard the provisions 
of the Executive Order, the nature of the instant proceed¬ 
ings and the record herein. In an attempt to support her 
position, appellant endeavors to label the proceedings as 
criminal in nature, averring that her removal was a “con¬ 
viction” (Appellant’s Br. 11, 16, 18) and that the Dreyfus 
case and the Nazi courts, both pertaining to criminal prose¬ 
cution, are precedents in her favor (Appellant’s Br. 17, 
18, 19-21). Nothing could be further from the truth. 

While not required by the Constitution or statute, appel¬ 
lant had two thorough, complete and patient hearings 
concerned solely with the determination of whether ap¬ 
pellant was disqualified from Federal employment because 
of her loyalty. In fact, the loyalty boards were not re¬ 
quired to, and did not definitely find that appellant was 
disloyal. 

While the Executive Order does provide for hearings, 
its terms clearly demonstrate that the degree of revelation 
sought by appellant was never intended. Primarily, that 
order does not specify that “all the evidence” must be 
revealed at a hearing held under its provisions—it merely 
provides that the standard for refusal of, or removal from 
Federal employment shall be that “on all the evidence 
reasonable grounds exist for belief that the person involved 
is disloyal” to the Government. As noted by the court 
below (J. A. 109), Part I, paragraphs 3 and 4 of the Execu¬ 
tive Order provide that an investigation shall be made at 
all available pertinent sources of information, including 
Federal Bureau of Investigation files, and wherever deroga¬ 
tory information with respect to loyalty is revealed a full 
field investigation shall be conducted. In providing for 
hearings, Part II, paragraph 2a states that the person 
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charged may appear personally, “accompanied by counsel 
or representative of his own choosing, and present evidence 
on his own behalf, through witnesses or by affidavit.’* No¬ 
where does the Order, expressly or by implication, provide 
that confidential information or the identity of confidential 
informants shall be revealed in the course of a loyalty hear¬ 
ing. In fact, Part IV expressly provides for the mainte¬ 
nance of confidentiality as to identify (App. 38). 

Appellant infers, from asserted lack of knowledge as to 
identity of confidential informants and that their state¬ 
ments were not under oath, that the loyalty boards were 
unable to form a judgment as to the reliability of the deroga¬ 
tory information supplied them by the Federal Bureau of 
Investigation. 

Primarily, the Executive Order nowhere implies that 
confidential information must be under oath. Second, the 
conclusion that the loyalty boards exceeded the scope of 
the Executive Order because they were unable to form 
judgment as to reliability is directly refuted by the record. 
Thus, appellee Seasongood, a member of the Loyalty Re¬ 
view Board panel which heard appellant, stated (L. R. B. 
72): 

| “It is a person of hnown responsibility who has prof¬ 
fered information concerning Communist activity in the 

i District of Columbia.” (Italics supplied). 

In any event, the Court will not examine into the correct¬ 
ness of the determination that “on all the evidence, reason¬ 
able grounds exist for belief” that appellant “is disloyal to 
the Government of the United States.” All procedural re¬ 
quirements having been met, the courts will not review the 
correctness of the executive determination to remove appel¬ 
lant. Keim v. United States, 177 U. S. 290; Eberleinv. United 
States, 257 U. S. 82; White v. Berry, 171 U. S. 366; Ham¬ 
mond v. Hull, 76 App. D. C. 301,131 F. (2d) 23 (1942) cert, 
den. 318 U. S. 777; Love v. United States, 108 F. (2d) 43 
(C. C. A. 8), cert, den., 309 U. S. 673; Levine v. Farley, 
70 App. D. C. 381, 107 F. (2d) 186 (1939) cert, den., 308 
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U. S. 622; Golding v. United States, 78 C. Cls 682, cert, den., 
292 U. S. 643; Levy v. Woods, 171 F. (2d) 145 (App. D. C., 
1948); Friedman v. Schwellenbach, supra; Washington, 
et al. v. Tom C. Clark, et al., 84 F. Supp. 964,967 (D. C. D. C., 
June 1949). 

Ill 

There Has Been No Infringement of Appellant’s Constitutional 

Rights 

Appellant’s assertions of unconstitutionality are refuted 
at the threshold by the following statement of the majority 
of this Court in Joint Anti-Fascist Refugee Committee v. 
Tom C. Clark, et al., (No. 10,002 decided August 11, 1949 
but not reported as yet): 

“We might rest our opinion here, without dealing 
with the constitutional questions raised. However, in 
view of the number of cases in this jurisdiction attack¬ 
ing validity of the loyalty program, it seems proper 
to dispose of questions of that nature which have been 
argued in this case. Therefore, we shall briefly state 
our views. 

“We do not doubt validity of Section 9A of the Hatch 
Act. Congress may prescribe qualifications of govern¬ 
ment employees and attach conditions to their employ¬ 
ment. Friedman v. Schwellenbach, 159 F. (2d) 22, 24, 
81 U. S. App. D. C. 365 (1946); cert, denied 330 TJ. S. 
838. 

“We do not doubt validity of the Executive Order. 
It is the President’s duty to take care that the laws are 
faithfully executed. Article II, Section 3, Constitution. 
It is his right and his duty to protect and defend the 
government against subversive forces which may seek 
to change or destroy it by unconstitutional means. 
Vesting of the executive power in the President is essen¬ 
tially a grant of power to execute the laws. He cannot 
do so alone. He must have the aid of subordinates. 
Therefore, he must have the power to select others to 
act for him, under his direction, in executing the laws. 
Myers v. United States, 272 TJ. S. 52,117, 71 L. Ed. 160 
(1926). The Executive Order exhibits a proper effort 
by the President to carry out the provisions of Section 
9A. It is an exercise of his power as head of the 
executive branch of government to protect the civil 
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service from disloyal and subversive elements. See 
Corwin, The President—Office and Powers, 3rd Ed. 
(1948), 121-136. His directions contained in the Execu¬ 
tive Order lay down the method he has chosen to dis¬ 
charge his duty in carrying out the objects and purposes 
of Section 9A and the Civil Service Act.” 

While the foregoing would seem to dispose of appel¬ 
lant’s alleged constitutional objections, appellees will deal 
with each specific objection in the interest of complete pres¬ 
entation. 

At the outset, appellees wish to deny emphatically the 
assertion that they have publicly or otherwise branded ap¬ 
pellant as disloyal (Appellant’s Br. 29). The Executive 
Order does not impose the duty of even making such defin¬ 
itive finding. 

Appellant asserts that her ineligibility from Government 
service is punishment and where accomplished by the exec¬ 
utive branch without confrontation and right of cross-ex¬ 
amination there is a denial of due process guaranteed by 
the Constitution, citing United States v. Lovett, 328 U. S. 
303 (1946). This asserted denial of due process loses force 
when the narrow issue before the Court is correctly stated. 
That issue is whether the Constitution prohibits removal of 
a conditional appointee when the executive on all the evi¬ 
dence determines that reasonable grounds exist for belief 
that such appointee is disloyal to the Government of the 
United States. Removal from conditional Government em¬ 
ployment, not prosecution on criminal charges, is the only 
question before this Court. 

Article II, Sections 2 and 3 of the Constitution confer 
broad powers on the executive to remove Federal employ¬ 
ees. Myers v. United States, 272 U. S. 52,163-164; Parsons 
v. United States, 167 U. S. 324; Shurtleff v. United States, 
189 U. S. 311, 317; Washington, et al. v. Clark, et al., supra. 
The right to Federal employment is a privilege, not a 
property interest, and the reasonableness of removal on 
grounds of belief of disloyalty cannot be subject to question. 
This is epitomized in the succinct comment of Mr. Justice 
Holmes, when on the Massachusetts Bench: * ‘The petitioner 
may have a constitutional right to talk politics, but he has 
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no constitutional right to be a policeman.” McAvliffe v. 
Mayor of New Bedford, 155 Mass. 216, 220, 29 N. E. 517. 

Federal employment is a privilege. There is no con¬ 
stitutional requirement that appellant be granted any hear¬ 
ing, as was recognized by the Court below (J. A. Ill) and 
by the Lloyd-LaFollette Act itself (5 U. S. C. 652). 

It must be remembered that the hearings under the Exec¬ 
utive Order are granted in an effort to determine an execu¬ 
tive standard of removal, i.e., reasonable grounds for belief 
that the employee involved is disloyal to the Government. 
They are not accorded because of a Congressional ground of 
removal. In the absence of such legislation, no hearing 
is required and the right of removal remains in the discre¬ 
tion of the executive. Sh/urtleff v. United States, 189 U. S. 
311. 

That a Federal employee of the executive branch may be 
removed without procedural due process under Executive 
Order 9835 is established by the decision in Washington, 
et al. v. TomC. Clark, et al., 84 F. Supp. 964,967 (D. C. D. C., 
June, 1949) wherein the Court rejected the precise conten¬ 
tion made by appellant in the following language: 

“The other objections are to the effect that they do 
not accord due process to the employee before he is 
discharged. True, if the requirements of due process 
laid down by the Fifth Amendment of the Constitution 
of the United States were applicable to the discharge 
of a Government employee from the service, this order 
would not comply with those requirements. The type 
of hearing contemplated by the order is not the type of 
hearing that is prescribed by the due process clause. 
But the requirements of the due process clause apply 
only to judicial proceedings and to proceedings of a 
quasi-judicial nature. They do not apply to the em¬ 
ployer-employee relationship as between the Govern¬ 
ment and its employees. An employer does not have to 
grant to his employee a formal trial, with all its pomp 
and circumstance, before discharging the employee. 
This applies equally as well to the United States as an 
employer. 

• •••••• 

“• * * A Government employee has no right to 

appeal to the courts from an order dismissing him 





28 


from the service. • • • My conclusion is, however, 
that to review these orders would be beyond the scope 
of the authority of this Court, and, further, that the 
President’s Loyalty Order is valid and is not violative 
of any constitutional provision.’* 

Since the hearings herein were granted purely in the 
exercise of executive discretion and could have been denied 
in toto, the executive had the right to refuse to reveal the 
confidential reports of the Federal Bureau of Investigation, 
to present persons who had divulged information against 
appellant and, as a necessary consequence, deny appellant 
an opportunity to cross-examine. 

Appellant also asserts as part of her alleged denial of 
due process that she was not confronted with “ charges’ * 
(Appellant’s Br. 31). Whether termed “charges”, “inter¬ 
rogatories” or “inquiries”, appellant was well aware of 
the nature of the derogatory information against her with 
regard to her loyalty as appears from the interrogatory 
itself (J. A. 20, 25). Further, United States v. Lovett, 
328 U. S. 303, supra, relied upon by appellant is clearly not 
in point. In Washington, et al. v. Clark, et al., supra, at page 
966, appellant’s precise contention was rejected in the fol¬ 
lowing words: 

“It is urged, however, that the decision of the Su¬ 
preme Court in United States vs. Lovett, 328 U. S. 303, 
should lead to a contrary result. In that case the 
Court had for consideration a provision of an appro¬ 
priation act, the pertinent portions of which were as 
follows: 

‘No part of any appropriation, allocation, or fund 
which is made available under or pursuant to this 
Act, or which is now or which is hereafter made avail¬ 
able under or pursuant to any other Act, to any de¬ 
partment, agency, or instrumentality of the United 
States shall be used to pay any part of the salary or 
other compensation for the personal services of’ 

the three named individuals. 

% 

“There have been other occasions on which the 
Congress has included a proviso in an appropriation 
act that no part of the funds thereby appropriated shall 
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be used to pay the salaries of a certain named person. 
The validity of such a provision has never been suc¬ 
cessfully attacked. 

“In the Lovett case, however, Congress went further 
than that. It provided that no funds which might 
thereafter be made available shall be used to pay the 
salaries of certain individuals. The Supreme Court 
quite naturally construed this provision as meaning 
that the named individuals may never be employed 
by the United States Government in the future, and 
accordingly it held this proviso unconstitutional as a 
Bill of Attainder. 

“The Congress has no authority, under our tri¬ 
partite division of the Government, to appoint per¬ 
sons to the Executive branch of the Government or to 
provide that certain named persons shall not be ap¬ 
pointed by the President. That would be an uncon¬ 
stitutional limitation on the President's power of ap¬ 
pointment, which is untrammeled under Article II of 
the Constitution." 

Appellant next urges that Executive Order 9835 is un¬ 
authorized because Congress has legislated in the field of 
loyalty and has covered what it considers the entire field 
(Appellant's Br. 32, 33). This contention has been dis¬ 
posed of adversely to appellant by the majority opinion 
in Joint Anti-Facist Refugee Committee v. Tom C. Clark, 
et al., supra , wherein, as previously noted, the Court up¬ 
held the validity of this Executive Order, stating: 

“• * • The Executive Order exhibits a proper 

effort by the President to carry out the provisions of 
Section 9A. It is an exercise of his power as head 
of the executive branch of government to protect the 
civil service from disloyal and subversive elements. 
See Corwin, The President—Office and Powers, 3rd 
Ed. (1948), 121-136. His directions contained in the 
Executive Order lay down the method he has chosen 
to discharge his duty in carrying out the objects and 
purposes of Section 9A and the Civil Service Act." 

Hence, appellant’s assertion that neither Section 9 A 
of the Hatch Act (5 U.S.C. Sec. 118j) nor the Civil 
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Service Act (5 TJ.S.C. Sec. 632) authorize Executive Order 
9835 has been clearly overruled by this Court. 

Appellant finally asserts that the Executive Order is 
invalid because the standards of loyalty contained therein 
are too vague and indefinite (Appellant’s Br. 34, 35). This 
objection merits no consideration in view of the fact that 
the standard of “reasonable doubt as to loyalty” was up¬ 
held in Friedman v. Schwellenbach, 65 F. Supp. 254 (D. C. 
D. C., 1946), aff’d. 81 App. D. C. 365, 159 F. (2d) 22 
(1947) cert. den. 330 U. S. 838 

CONCLUSION 

i For the foregoing reasons, the judgment of the Court 
below should be affirmed with costs to appellees. 

Respectfully submitted, 
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EXECUTIVE ORDER 

Prescribing Procedures for the Administration of an 

Employees Loyalty Program in the Executive Branch 

of the Government 

Whereas each employee of the Government of the United 
States is endowed with a measure of trusteeship over the 
democratic processes which are the heart and sinew of the 
United States; and 

Whereas it is of vital importance that persons employed 
in the Federal service be of complete and unswerving loyalty 
to the United States; and 

Whereas, although the loyalty of by far the overwhelm¬ 
ing majority of all Government employees is beyond ques¬ 
tion, the presence within the Government service of any 
disloyal or subversive person constitutes a threat to our 
democratic processes; and • 

Whereas maximum protection must be afforded the 
United States against infiltration of disloyal persons into 
the ranks of its employees, and equal protection from un¬ 
founded accusations of disloyalty must be afforded the 
loyal employees of the Government: 

Now, Therefore, by virtue of the authority vested in me 
by the Constitution and statutes of the United States, in¬ 
cluding the Civil Service Act of 1883 (22 Stat. 403), as 
amended, and section 9A of the act approved August 2, 
1939 (18 U. S. C. 61i), and as President and Chief Executive 
of the United States, it is hereby, in the interest of the in¬ 
ternal management of the Government, ordered as follows: 

Part I 

Investigation of Applicants 

1. There shall be a loyalty investigation of every person 
entering the civilian employment of any department or 
agency of the executive branch of the Federal Government. 

a. Investigations of persons entering the competi¬ 
tive service shall be conducted by the Civil Service 
Commission, except in such cases as are covered by a 
special agreement between the Commission and any 
given department or agency. 

b. Investigations of persons other than those enter¬ 
ing the competitive service shall be conducted by the 
employing department or agency. Departments and 
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agencies without investigative organizations shall uti¬ 
lize the investigative facilities of the Civil Service 
Commission. 

2. The investigations of persons entering the employ of 
the executive branch may be conducted after any such per¬ 
son enters upon actual employment therein, but in any such 
case the appointment of such person shall be conditioned 
upon a favorable determination with respect to his loyalty. 

a. Investigations of persons entering the competitive 
service shall be conducted as expeditiously as possible; 
provided, however, that if any such investigation is not 
completed within 18 months from the date on which a 
person enters actual employment, the condition that his 
employment is subject to investigation shall expire, 
except in a case in which the Civil Service Commission 
has made an initial adjudication of disloyalty and the 
case continues to be active by reason of an appeal, and 
it shall then be the responsibility of the employing de¬ 
partment or agency to conclude such investigation and 
make a final determination concerning the loyalty of 
such person. 

3. An investigation shall be made of all applicants at all 
available pertinent sources of information and shall include 
reference to: 

a. Federal Bureau of Investigation files. 

b. Civil Service Commission files. 

c. Military and naval intelligence files. 

d. The files of any other appropriate government in¬ 
vestigative or intelligence agency. 

e. House Committee on un-American Activities files. 

f. Local law-enforcement files at the place of resi¬ 
dence and employment of the applicant, including muni¬ 
cipal, county, and State law-enforcement files. 

g. Schools and colleges attended by applicant. 

h. Former employers of applicant. 

i. References given by applicant. 

j. Any other appropriate source. 

4. Whenever derogatory information with respect to loy¬ 
alty of an applicant is revealed a full field investigation shall 
be conducted. A full field investigation shall also be con¬ 
ducted of those applicants, or of applicants for particular 
positions, as may be designated by the head of the employ- 
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mg department or agency, such designations to be based 
on the determination by any such head of the best interests 
of national security. 


Part II 

Investigation of Employees 

1. The head of each department and agency in the execu¬ 
tive branch of the Government shall be personally respon¬ 
sible for an effective program to assure that disloyal civil¬ 
ian officers or employees are not retained in employment 
in his department or agency. 

a. He shall be responsible for prescribing and super¬ 
vising the loyalty determination procedures of his de¬ 
partment or agency, in accordance with the provisions 
of this order, which shall be considered as providing 
minimum requirements. 

b. The head of a department or agency which does 
not have an investigative organization shall utilize the 
investigative facilities of the Civil Service Commission. 

2. The head of each department and agency shall ap¬ 
point one or more loyalty boards, each composed of not less 
than three representatives of the department or agency 
concerned, for the purpose of hearing loyalty cases arising 
within such department or agency and making recommen¬ 
dations with respect to the removal of any officer or em¬ 
ployee of such department or agency on grounds relating 
to loyalty, and he shall prescribe regulations for the conduct 
of the proceedings before such boards. 

a. An officer or employee who is charged with being 
disloyal shall have a right to an administrative hear¬ 
ing before a loyalty board in the employing depart¬ 
ment or agency. He may appear before such board 
personally, accompanied by counsel or representative 
of his own choosing, and present evidence on his own 
behalf, through witnesses or by affidavit. 

b. The officer or employee shall be served with a writ¬ 
ten notice of such hearing in sufficient time, and shall 
be informed therein of the nature of the charges 
against him in sufficient detail, so that he will be en¬ 
abled to prepare his defense. The charges shall be 
stated as specifically and completely as, in the discre¬ 
tion of the employing department or agency, security 
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considerations permit, and the officer or employee shall 
be informed in the notice (1) of his right to reply to 
such charges in writing within a specified reasonable 
period of time, (2) of his right to an administrative 
hearing on such charges before a loyalty board, and 
(3) of his right to appear before such board person¬ 
ally, to be accompanied by counsel or representative 
of his own choosing, and to present evidence on his 
behalf, through witness or by affidavit. 

3. A recommendation of removal by a loyalty board shall 
be subject to appeal by the officer or employee affected, 
prior to his removal, to the head of the employing depart¬ 
ment or agency or to such person or persons as may be 
designated by such head, under such regulations as may be 
prescribed by him, and the decision of the department or 
agency concerned shall be subject to appeal to the Civil 
Service Commission’s Loyalty Review Board, hereinafter 
provided for, for an advisory recommendation. 

4. The rights of hearing, notice thereof, and appeal 
therefrom shall be accorded to every officer or employee 
prior to his removal on grounds of disloyalty, irrespective 
of tenure, or of manner, method, or nature of appointment, 
but the head of the employing department or agency may 
suspend any officer or employee at any time pending a 
determination with respect to loyalty. 

5. The loyalty boards of the various departments and 
agencies shall furnish to the Loyalty Review Board, here¬ 
inafter provided for, such reports as may be requested con¬ 
cerning the operation of the loyalty program in any such 
department or agency. 


Part III 

Responsibilities of Civil Service Commission 

' 1. There shall be established in the Civil Service Com¬ 
mission a Loyalty Review Board of not less than three 
impartial persons, the members of which shall be officers 
or employees of the Commission. 

a. The Board shall have authority to review cases 
involving persons recommended for dismissal or 
grounds relating to loyalty by the loyalty board of any 
department or agency and to make advisory recom¬ 
mendations thereon to the head of the employing de- 
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partment or agency. Such cases may be referred to the 
Board either by the employing department or agency, 
or by the officer or employee concerned. 

b. The Board shall make rules and regulations, not 
inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty. 

c. The Loyalty Review Board shall also: 

(1) Advise all departments and agencies on all 
problems relating to employee loyalty. 

(2) Disseminate information pertinent to em¬ 
ployee loyalty programs. 

(3) Coordinate the employee loyalty policies and 
procedures of the several departments and agencies. 

(4) Make reports and submit recommendations to 
the Civil Service Commission for transmission to 
the President from time to time as may be necessary 
to the maintenance of the employee loyalty program. 

2. There shall also be established and maintained in the 
Civil Service Commission a central master index covering 
all persons on whom loyalty investigations have been made 
by any department or agency since September 1, 1939. 
Such master index shall contain the name of each person 
investigated, adequate identifying information concerning 
each such person, and a reference to each department and 
agency winch has conducted a loyalty investigation con¬ 
cerning the person involved. 

a. All executive departments and agencies are di¬ 
rected to furnish to the Civil Service Commission all 
information appropriate for the establishment and 
maintenance of the central master index. 

b. The reports and other investigative material and 
information developed by the investigating depart¬ 
ment or agency shall be retained by such depart¬ 
ment or agency in each case. 

3. The Loyalty Review Board shall currently be fur¬ 
nished by the Department of Justice the name of each for¬ 
eign or domestic organization, association, movement, 
group or combination of persons which the Attorney Gen¬ 
eral, after appropriate investigation and determination, 
designates as totalitarian, fascist, communist or subver¬ 
sive, or as having adopted a policy of advocating or approv¬ 
ing the commission of acts of force or violence to deny 
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others their rights under the Constitution of the United 
States, or as seeking to alter the form of government of 
the United States by unconstitutional means. 

a. The Loyalty Review Board shall disseminate such 
information to all departments and agencies. 

Part IV 

Security Measures in Investigations 

1. At the request of the head of any department or agency 
of the executive branch an investigative agency shall make 
available to such head, personally, all investigative mate¬ 
rial and information collected by the investigative agency 
concerning any employee or prospective employee of the 
requesting department or agency, or shall make such mate¬ 
rial and information available to any officer or officers desig¬ 
nated by such head and approved by the investigative 
agency. 

2. Notwithstanding the foregoing requirement, however, 
the investigative agency may refuse to disclose the names 
of confidential informants, provided it furnishes sufficient 
information about such informants on the basis of which 
the requesting department or agency can make an adequate 
evaluation of the information furnished by them, and pro¬ 
vided it advises the requesting department or agency in 
writing that it is essential to the protection of the inform¬ 
ants or to the investigation of other cases that the identity 
of the informants not be revealed. Investigative agencies 
shall not use this discretion to decline to reveal sources of 
information where such action is not essential. 

3. Each department and agency of the executive branch 
should develop and maintain, for the collection and analysis 
of information relating to the loyalty of its employees and 
prospective employees, a staff specially trained in security 
techniques, and an effective security control system for pro¬ 
tecting such information generally and for protecting con¬ 
fidential sources of such information particularly. 

Part V 
Standards 

1. The standard for the refusal of employment or the 
removal from employment in an executive department or 
agency on grounds relating to loyalty shall be that, on all 
the evidence, reasonable grounds exist for belief that the 
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person involved is disloyal to the Government of the United 
States. 

2. Activities and associations of an applicant or employee 
which may be considered in connection with the determina¬ 
tion of disloyalty may include one or more of the following: 

a. Sabotage, espionage, or attempts or preparations 
therefor, or knowingly associating with spies or sabo¬ 
teurs ; 

b. Treason or sedition or advocacy thereof; 

c. Advocacy of revolution or force or violence to alter 
the constitutional form of government of the United 
States; 

d. Intentional, unauthorized disclosure to any per¬ 
son, under circumstances which may indicate disloyalty 
to the United States, of documents or information of a 
confidential or non-public character obtained by the 
person making the disclosure as a result of his employ¬ 
ment by the Government of the United States; 

e. Performing or attempting to perform his duties, 
or otherwise acting, so as to serve the interests of 
another government in preference to the interests of 
the United States. 

f. Membership in, affiliation with or sympathetic 
association with any foreign or domestic organization, 
association, movement, group or combination of persons, 
designated by the Attorney General as totalitarian, 
fascist, communist, or subversive, or as having adopted 
a policy of advocating or approving the commission of 
acts of force or violence to deny other persons their 
rights under the Constitution of the United States, or 
as seeking to alter the form of government of the United 
States by unconstitutional means. 

Part VI 
Miscellaneous 

1. Each department and agency of the executive branch, 
to the extent that it has not already done so, shall submit, 
to the Federal Bureau of Investigation of the Department 
of Justice, either directly or through the Civil Service Com¬ 
mission, the names (and such other necessary identifying 
material as the Federal Bureau of Investigation may re¬ 
quire) of all of its incumbent employees. 

a. The Federal Bureau of Investigation shall check 
such names against its records of persons concerning 
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whom there is substantial evidence of being within the 
purview of paragraph 2 of Part V hereof, and shall 
notify each department and agency of such information. 

b. Upon receipt of the above-mentioned information 
from the Federal Bureau of Investigation, each depart¬ 
ment and agency shall make, or cause to be made by the 
Civil Service Commission, such investigation of those 
employees as the head of the department or agency 
shall deem advisable. 

2. The Security Advisory Board of the State-War-Navy 
Coordinating Committee shall draft rules applicable to the 
handling and transmission of confidential documents and 
other documents and information which should not be pub¬ 
licly disclosed, and upon approval by the President such 
rules shall constitute the minimum standards for the han¬ 
dling and transmission of such documents and information, 
and shall be applicable to all departments and agencies of 
the executive branch. 

3. The provisions of this order shall not be applicable to 
persons summarily removed under the provisions of section 
3 of the act of December 17, 1942, 56 Stat. 1053, of the act 
of July 5, 1946, 60 Stat. 453, or of any other statute con¬ 
ferring the power of summary removal. 

4. The Secretary of War and the Secretary of the Navy, 
and the Secretary of the Treasury with respect to the Coast 
Guard, are hereby directed to continue to enforce and main¬ 
tain the highest standards of loyalty within the armed serv¬ 
ices, pursuant to the applicable statutes, the Articles of 
War, and the Articles for the Government of the Navy. 

5. This order shall be effective immediately, but compli¬ 
ance with such of its provisions as require the expenditure 
of funds shall be deferred pending the appropriation of such 
funds. 

6. Executive Order No. 9300 of February 5, 1943, is 
hereby revoked. 

Harry S. Truman. 

The White House. 

March 21,1947. 
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STATEMENT, REGULATIONS AND DIRECTIVES 

of the 

LOYALTY REVIEW BOARD 

As adopted December 17, 1947 and revised through 
December 17,1948 


Regulations for the Operations of the Loyalty Review 

Board 

The foregoing Statement of Loyalty Review Board is an 
integral part of these regulations. 

1. This Board shall be known as the Loyalty Review 
Board, and any reference to “the Board” herein shall mean 
such Loyalty Review Board. 

*#***•• 

7. The following terms shall have the following meanings: 

##••#•• 

b. “Appointee”—a person who received a condi¬ 
tional appointment (see Section 2.112 of Civil Service 
Commission regulations) in the competitive service on 
or after October 1, 1947, in connection with which ap¬ 
pointment the condition has not expired or been re¬ 
moved by Commission action. This category includes 
persons who receive competitive appointments by inter- 
Agency transfer or by conversion. 

• •••*•• 

8. Unless otherwise ordered by the Board, all hearings 
shall be held by panels of the Board, the decisions of which 
shall be the decisions of the Board. Such panels of the 
Board shall consist of not less than three members desig¬ 
nated by the chairman. The chairman shall designate the 
Board member who shall be the presiding member, and it 
shall be the duty of such presiding members to make due re¬ 
port to the Board of all acts and proceedings of the said 
panel. 


42 


9. a. The Board shall not consider any appeal until the 
appellant shall have exhausted all of his administrative rem¬ 
edies below. 

h. The Board shall notify the Regional Loyalty Board or 
the employing Department or Agency of all appeals, and 
thereupon the Regional Loyalty Board or the head of the 
employing Department or Agency shall furnish to the Board 
the complete file of the case in triplicate, except exhibits not 
furnished in triplicate by the Federal Bureau of Investiga¬ 
tion, unless otherwise ordered by the Board. 

c. No appeal shall be considered by the Board or a panel 
of the Board unless such appeal is filed with the Board 
within twenty calendar days after the receipt of the notice 
by the appellant of the final decision below by the head of 
the Department or Agency or the Regional Loyalty Board, 
in the case of persons living within the continental limits 
of the United States, and within thirty calendar days in case 
of persons living outside the continental limits of the 
United States. 

d. An appellant must submit all his evidence in hearings 
below, and a decision must be had thereon before this Board 
or a panel of the Board will consider any appeal. Cases on 
appeal shall be heard upon the complete file and on briefs 
submitted and oral arguments made by, or on behalf of the 
appellant, if desired, but the panel shall have the right, in 
its discretion, in exceptional cases, to permit additional evi¬ 
dence to be directly presented to it in connection with a hear¬ 
ing of a particular appeal; and in such a case may question 
any person testifying before it or invite others to testify to 
the extent deemed advisable. 


g. No review by this Board of a decision of a panel will 
be permitted except upon the concurrence of a majority of 
all the members of the Board. 

• •••••• 

11. a. The standard for the refusal of employment or 
| the removal from employment in an Executive Department 
or Agency on grounds relating to loyalty shall be that, on 
all the evidence, reasonable grounds exist for belief that the 
person involved is disloyal to the Government of the United 
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States. The panel shall reach its decision on consideration 
of the complete file, arguments, brief and testimony pre¬ 
sented to it. 

b. Among the activities and associations of an applicant 
or employee which may be considered in connection with the 
determination of disloyalty may be one or more of the 
following: 

(1) Sabotage, espionage, or attempts or prepara¬ 
tions therefor, or knowingly associating with spies or 
saboteurs; 

(2) Treason or sedition or advocacy thereof; 

(3) Advocacy of revolution or force or violence to 
alter the constitutional form of government of the 
United States; 

(4) Intentional, unauthorized disclosure to any per¬ 
son under circumstances which may indicate disloyalty 
to the United States, of documents or information of a 
confidential or non-public character obtained by the 
person making the disclosure as a result of his employ¬ 
ment by the Government of the United States, or prior 
to his employment; 

(5) Performing or attempting to perform his duties, 
or otherwise acting, so as to serve the interests of 
another government in preference to the interests of 
the United States; 

(6) Membership in, affiliation with or sympathetic 
association with any foreign or domestic organization, 
association, movement, group or combination of per¬ 
sons, designated by the Attorney General as totali¬ 
tarian, fascist, communist, or subversive, or as hav¬ 
ing adopted a policy of advocating or approving the 
commission of acts of force or violence to deny other 
persons their rights under the Constitution of the United 
States, or as seeking to alter the form of government 
of the United States by unconstitutional means. 

Such membership, affiliation or sympathetic association 
is simply one piece of evidence which may or may not be 
helpful in arriving at a conclusion as to the action which 
is to be taken in a particular case. (See Memo. 1 of March 
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9,1948). The Organizations so designated by the Attorney 
General are listed in Appendix A to these regulations. 

However, the Attorney General has designated certain 
organizations (see Appendix A) as being within the scope 
of section 9A of the Hatch Act, which section makes it un¬ 
lawful for any employee of the Federal Government to have 
membership in any political party or organization which 
advocates the overthrow of our constitutional form of gov¬ 
ernment in the United States. He has also designated cer¬ 
tain organizations (see Appendix A), in accordance with 
Section 3 of Part III of Executive Order 9835, as organiza¬ 
tions which seek to alter the form of government of the 
United States by unconstitutional means. 

The Loyalty Review Board has considered the language 
used in the Hatch Act, in the Executive Order, and in the 
various appropriation acts which forbid payment of salary 
or wages to any person who advocates, or who is a member 
of an organization that advocates, the overthrow of the 
Government of the United States by force or violence, and 
has determined that the language from each source has a 
common meaning and that such language should be simi¬ 
larly construed and applied in the adjudication of cases 
arising under Executive Order 9835. 

Therefore, in accord with the designations of the At¬ 
torney General, present membership in any of the organiza¬ 
tions designated by the Attorney General as being within 
the scope of section 9A of the Hatch Act or as seeking to 
alter the form of government of the United States by uncon¬ 
stitutional means, or present advocacy by an individual of 
the overthrow of the Government of the United States by 
force or violence, for the purpose of adjudicating cases 
under Executive Order 9835, should be considered as bring¬ 
ing the case within the purview of section 9A of the Hatch 
Act and the various appropriation acts noted above; and, 
if in the consideration of a case a Loyalty Board finds as a 
fact that an employee or an applicant is a member of such 
an organization, or that he advocates the overthrow of the 
Government of the United States by force or violence, then 
the removal of the employee, or the refusal of employment 
to the applicant, is mandatory. 

• •••••• 
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Directives to the Regional Loyalty Boards 

Cases of Applicants and Appointees in the Competitive 

Service 

The Statement of Loyalty Review Board, which is set 
forth hereinbefore preceding the Regulations for the 
Operations of the Loyalty Review Board, is an integral 
part of these Directives. 

Directive I 

Establishment of Commission Regional Loyalty Boards 

In accordance with Executive Order 9835, the United 
States Civil Service Commission shall establish in each of 
its Regional Offices a Regional Loyalty Board of not less 
than three impartial persons, who shall be appointed offi¬ 
cers or employees of the Commission, whose duties it shall 
be to adjudicate loyalty cases involving applicants for and 
appointees to positions in the competitive service. 

In performing their duties, the members of the Board 
should avoid the attitude of the prosecutor and should 
always bear in mind and make clear to all concerned that 
the proceedings are in the nature of an investigation and 
not of a prosecution. 

• ••*•** 


Unless otherwise ordered by the Board, all hearings 
shall be held by panels of the Board, the decisions of which 
shall be the decisions of the Board. Such panels of the 
Board shall consist of not less than three members desig¬ 
nated by the chairman. The chairman shall designate the 
Board member who shall be the presiding member and it 
shall be the duty of such presiding member to make due 
report to the Board of all acts and proceedings of the said 
panel. 

Safeguarding Confidential Information 

Confidential sources of information and the identity of 
confidential witnesses referred to in the reports shall not 
be disclosed to any person not officially connected with the 
adjudication of the case. 
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Issuance of Procedural Instructions 

The Boards shall operate under the directives herein 
contained. 


Suspension and Separation 

In order to obtain uniformity of policies and procedures 
of the Boards of the United States Civil Service Commis¬ 
sion and to afford equal treatment to all persons, no Board 
shall cause the suspension of an appointee until after a 
dtermination of an unfavorable nature (subsequent to 
the serving of an interrogatory and reply, if any, and hear¬ 
ing, if held) has been made by the Board. 

If the determination of the Board is one of ineligibility 
the Agency shall be instructed to suspend the employee 
immediately pending appeal to the Loyalty Review Board. 
The procedural requirements of section 9.102 and section 
22.2 of Commission regulations do not apply to instructions 
by the Commission under section 5.4 of Rule Y for sus¬ 
pension or separation. 

In the further interest of uniformity of policies and 
procedures and equality of treatment of employees, no 
appointee who pursues his appeal diligently shall be sepa¬ 
rated until the Loyalty Review Board makes its deter¬ 
mination. 


**••••• 

Notice by Regional Loyalty Board and Right to Appeal 

All applicants for and appointees to the competitive 
service against whom action is taken under Executive Order 
9835, shall be assured the rights of a hearing before a Board, 
notice thereof, and appeal to the Loyalty Review Board, 
in accordance with the provisions of these Directives. 

• •••••• 
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Directive II 

Initial Consideration of Loyalty Cases 

Standard; Activities and Associations 

The standard for the refusal of employment or the re¬ 
moval from employment in an Executive Department or 
Agencv on grounds relating to loyalty under Executive 
Order 9835 shall be that, on all the evidence, reasonable 
grounds exist for belief that the person involved is disloyal 
to the Government of the United States. The decision shall 
be reached on consideration of the complete file, arguments, 
briefs, and testimony presented. 

Among the activities and associations of an applicant 
or employee which may be considered in connection with the 
determination of disloyalty may be one or more of the 
following: 

(1) Sabotage, espionage, or attempts or preparations 
therefor, or knowingly associating with spies or sab¬ 
oteurs ; 

(2) Treason or sedition or advocacy thereof; 

(3) Advocacy of revolution or force or violence to 
alter the constitutional form of government of the 
United States; 

(4) Intentional, unauthorized disclosure to any per¬ 
son under circumstances which may indicate disloyalty 
to the United States, of documents or information of 
a confidential or non-public character obtained by the 
person making the disclosure as a result of his em¬ 
ployment by the Government of the United States, or 
prior to his employment; 

(5) Performing or attempting to perform his duties, 
or otherwise acting, so as to serve the interests of 
another government in preference to the interests of 
the United States; 

(6) Membership in, affiliation with or sympathetic 
association with any foreign or domestic organization, 
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association, movement, group or combination of per¬ 
sons, designated by the Attorney General as totali¬ 
tarian, fascist, communist, or subversive, or as having 
adopted a policy of advocating or approving the com¬ 
mission of acts of force or violence to deny other 
persons their rights under the Constitution of the 
United States, or as seeking to alter the form of govern¬ 
ment of the United States by unconstitutional means. 

Such membership, affiliation, or sympathetic association 
is simply one piece of evidence which may or may not be 
helpful in arriving at a conclusion as to the action which 
is to be taken in a particular case. (See Memo. 1 of March 9, 
1948). The organizations so designated by the Attorney 
General are listed in Appendix A to these regulations. 

However, the Attorney General has designated certain 
organizations (see Appendix A) as being within the scope 
of section 9A of the Hatch Act, which section makes it 
unlawful for any employee of the Federal Government to 
have membership in any political party or organization 
which advocates the overthrow of our constitutional form 
of government in the United States. He has also desig¬ 
nated certain organizations (see Appendix A), in accord¬ 
ance with section 3, Part III of Executive Order 9835, as 
organizations which seek to alter the form of government of 
the United States by unconstitutional means. 

The Loyalty Review Board has considered the language 
used in the Hatch Act, in the Executive Order, and in the 
various appropriation acts which forbid payment of salary 
or wages to any person who advocates, or who is a member 
of an organization that advocates, the overthrow of the 
Government of the United States by force or violence, and 
has determined that the language from each source has a 
common meaning and that such language should be simi¬ 
larly construed and applied in the adjudication of cases 
arising under Executive Order 9835. 

Therefore, in accord with the designations of the Attorney 
General, present membership in any of the organizations 
designated by the Attorney General as being within the 
scope of section 9A of the Hatch Act or as seeking to alter 
the form of government of the United States by unconstitu¬ 
tional means, or present advocacy by an individual of the 
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overthrow of the Government of the United States by force 
or violence, for the purpose of adjudicating cases under 
Executive Order 9835, should be considered as bringing 
the case within the purview of section 9A of the Hatch Act 
and the various appropriation acts noted above; and, if 
in the consideration of a case a Loyalty Board finds as a 
fact that an employee or an applicant is a member of such 
an organization, or that he advocates the overthrow of the 
Government of the United States by force or violence, 
then the removal of the employee, or the refusal of employ¬ 
ment to the applicant, is mandatory. (See “Suspension 
and Separation’’ of Directive I.) 

• •••••• 

Insofar as an individual’s membership in, affiliation with 
or sympathetic association with organizations is concerned, 
all Loyalty Boards shall confine their consideration to or¬ 
ganizations on the Attorney General’s list. 

However, activity of alleged disloyal nature on the part 
of an individual that occurs within or in connection with 
an organization not on the Attorney General’s list may be 
the proper subject of a charge or interrogatory, and such 
activity may be given consideration in the determination 
made by the Board, as may also any alleged disloyal ac¬ 
tivity on the part of an individual not connected with any 
organization. 

Responsibility for Consideration of Loyalty Cases 

All cases in which a report of a loyalty investigation is 
received shall be referred for consideration to a panel of 
not less than three persons, which shall take action on 
every case so referred. (See Loyalty Review Board 
Memorandum No. 4 of July 23, 1948, to All Regional 
Iroyalty Boards for procedures for the adjudication of 
loyalty cases of persons appointed to hearing examiner 
positions under the Administrative Procedure Act.) 

Initial Consideration; Determination Without Hearing 

The Board shall consider the reports of investigation 
in the light of the standard as set forth above and shall 
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determine whether such reports warrant a finding clearly 
favorable to the individual or appear to call for further 
processing of the case with a view to possible rating of 
ineligibility. 

If the Board reaches a clearly favorable conclusion, it 
shall rate the applicant or appointee eligible, and so inform 
the employing Agency. 

If the Board determines that the reports do not warrant 
a finding clearly favorable to the individual, the procedures 
set forth herein shall be followed. 

Action Where Initial Consideration Indicates That a Find¬ 
ing of Ineligibility May Be Warranted 

In all cases in which the evidence indicates that a find¬ 
ing of ineligibility may be warranted, the Board shall serve 
the individual with a written interrogatory stating the 
nature of the evidence against him in factual detail, setting 
forth with particularity the facts and circumstances in¬ 
volved, so far as security considerations permit, in order 
to enable the applicant or appointee to submit his answer, 
defense, or explanation. 

Contents of Interrogatory and Covering Letter 

The interrogatory and the covering letter, requested 
above, shall state: 

(1) The nature of the evidence against him in factual 
detail, setting forth with particularity the facts and cir¬ 
cumstances so far as security considerations permit in 
order to enable the applicant or appointee to submit his 
answer, defense or explanation. 

(2) His right to reply to the interrogatory in writing, 
under oath or affirmation, within ten (10) calendar days 
of the date of receipt by him of the interrogatory. 

(3) His right to have an administrative hearing on the 
issues before the Regional Loyalty Board, upon his request. 

(4) His right to appear before such Board personally, 
to be represented by counsel or representative of his own 
choosing, and to present evidence in his behalf. 
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Determination of Case After Interrogatory 

After an interrogatory has been sent, the Board shall 
proceed as follows: 

(a) If the applicant or appointee does not reply to the 
interrogatory within the time specified, the Board shall 
then decide the case on the complete file. However, no 
inference or presumption should be assumed by the Board 
because of the failure or refusal of an individual to reply 
to an interrogatory. Despite his failure or refusal to reply, 
the Board shall furnish the individual a notice of the time 
and place when the Board proposes to consider his case, 
in order that the individual and his counsel or representa¬ 
tive may appear if he so desires. 

(b) If the applicant or appointee does not reply to the 
interrogatory but if he or his counsel or representative 
requests a hearing before the Board, he shall be granted 
such. 

(c) If the applicant or appointee answers the interroga¬ 
tory in writing but does not request a hearing, the Board 
shall then consider the case on the complete file (including 
such answer) and make a determination of eligibility or 
ineligibility. 

(d) If the applicant or appointee requests a hearing 
before the Board, a time and place for such hearing shall 
be set by the Board, as convenient to the individual as 
circumstances permit, and he shall be allowed a reasonable 
time to assemble his witnesses and prepare his defense. 
This hearing shall be conducted in accordance with the 
provisions of Directive III. 

• •••••• 

Directive III 

Manner of Conducting Hearings Before Regional 

Loyalty Boards 

Hearings before the Board and panels shall be conducted 
in an orderly manner and in a serious, businesslike 
atmosphere of dignity and decorum. The conduct of the 
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members shall be characterized by fairness, impartiality 
and cooperativeness. 

It is recommended that the hearings begin with the read¬ 
ing of the interrogatory. The applicant or appointee shall 
thereupon be informed of his right to participate in the 
hearing, be represented by counsel and present witnesses 
in his behalf. 

Admissibility of Evidence 

Strict legal rules of evidence shall not be applied at 
the hearings, but reasonable bounds shall be maintained 
as to competency, relevancy and materiality. 

Requirement of Oath or Affirmation 

Testimony shall be given under oath or affirmation. 

Presentation of Evidence 

Both the Government and the applicant or appointee may 
introduce such evidence as the Board or panel may deem 
proper in the particular case. 

The Board or panel shall take into consideration the fact 
that the individual may have been handicapped in his de¬ 
fense by the non-disclosure to him of confidential informa¬ 
tion or by the lack of opportunity to cross-examine persons 
constituting such sources of information. 

Recording of Testimony 

Testimony at the hearing shall be recorded and tran¬ 
scribed and shall be made a permanent part of the record 
in the case. The transcript shall include a copy of the 
interrogatories. Whenever possible, the testimony shall 
be taken verbatim and shall be transcribed. The employee 
personally or by his counsel or representative shall be en¬ 
titled to inspect the transcript and, upon request, shall be 
furnished with a copy of the transcript 

In cases in which it is not practicable to record the testi¬ 
mony verbatim, the Board shall make suitable notes of the 
relevant portions of the testimony. At the conclusion of the 
hearing, these notes shall be summarized and when agreed 
to in writing by all parties concerned, the summary shall 
constitute part or all, as the case may be, of the transcript 
of the hearing. If the members of the Board and the appli- 
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cant or appointee cannot agree on the summary, the sum¬ 
mary prepared by the Board and such written exceptions 
thereto as the applicant or appointee may seasonably file 
with the Board shall constitute all or part, as the case may 
be, of the transcript and such summary and exceptions 
shall be considered in connection with the making of the 
decision. 

Reporting of testimony given at hearings shall be done 
by a person or persons designated by the Board. No other 
transcripts shall be made. 

Attendance at Hearings 

Hearings shall be private. Attendance shall be limited to 
the applicant or appointee, his counsel or representative, 
and the witness who is testifying. 


Decision after Hearing 

After the applicant or appointee has been given a hear¬ 
ing, the Board shall promptly make its decision. 

• •••••• 


Directive IV 

Records of Decisions and Appeals 

The decision by the Board shall be made in writing and 
shall be signed by the members of the Board or panel. It 
shall state merely the action taken and shall be made a 
permanent part of the file in every case. 

If the board rates an applicant ineligible, his application 
will be cancelled, and the applicant will be notified by letter 
of the rating action, the cancellation and debarment, if any. 

If the Board rates an appointee ineligible, the employing 
Department or Agency will be informed by letter of the 
rating action, including debarment, if any, and will be in¬ 
structed to suspend the appointee immediately pending ap¬ 
peal to the Loyalty Review Board and to separate hime if 
he does not appeal. The appointee will be furnished a copy 
of the letter to the Department or Agency. 

In case an applicant or appointee is found ineligible, the 
letter of notification will inform the individual concerned 
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that he may appeal from the action of the Board to the 
Loyalty Review Board within twenty calendar days from 
the date of receipt by the applicant or appointee of the 
notice of the decision of ineligibility, in the case of a person 
living within the continental limits of the United States, 
and within thirty calendar days in the case of a person 
living outside the continental limits of the United States. 
He shall also be informed of the procedure to be followed 
in taking the appeal. 

Record ox Appeal to Loyalty Review Board 

When an appeal is made to the Loyalty Review Board, the 
complete file of the case in triplicate shall be furnished to 
that Board, except exhibits not furnished in triplicate by 
the Federal Bureau of Investigation, unless otherwise or¬ 
dered by it. 

The complete file shall contain all reports of investigation 
or other inquiry, all interrogatories, all transcripts of hear¬ 
ings and exhibits, all memoranda analyzing the evidence or 
setting forth conclusions, findings, recommendations, deter¬ 
minations, decisions, or other actions in cases, and all affi¬ 
davits, supporting documents, correspondence or memo¬ 
randa in connection with the investigation, determination, 
decision and closing of any case or cases. 

• •••••• 


Directive V 

Appeals to the Loyalty Review Board 
Who May Appeal 

Any applicant or appointee may appeal from a decision 
of ineligibility made by a Board. 

Time Limit 

If an applicant or appointee elects to appeal to the 
Loyalty Review Board, the appeal must be filed in writing 
within twenty calendar days of the receipt by the applicant 
or appointee of his notice of the adverse decision of the 
Board, in the case of a person living within the continental 
limits of the United States and within thirty calendar days 
in the case of persons living outside the continental limits 
of the United States. 
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Where Appeals May Be Filed 

Notice of appeals of applicants or appointees shall be 
sent to the Loyalty Review Board, United States Civil Serv¬ 
ice Commission, Washington 25, D. C. 

Notification to Employing Department or Agency 

If an appointee sends notice of an appeal to the Loyalty 
Review Board, he shall forthwith give notice thereof to the 
head of the employing Agency. 

• •••••• 

Appendix A—List of Organizations Designated by the 
Attorney General Pursuant to Executive Order No. 9835. 

#•••••• 

The names of the organizations listed below were trans¬ 
mitted by the Attorney General to the Loyalty Review 
Board on November 24, 1947, and the Loyalty Review 
Board disseminated such information to all departments 
and agencies on December 4, 1947. The first group is re¬ 
ported as having been previously named as subversive by 
the Department of Justice and as having been previously 
disseminated among the Government agencies for use in 
connection with consideration of employee loyalty under 
Executive Order No. 9300, issued February 5,1943, entitled 
‘‘Establishing the Interdepartmental Committee to Con¬ 
sider Cases of Subversive Activity on the Part of Federal 
Employees,” and under other relevant authority. Such 
list included the following organizations: 

American League Against War and Fascism. 

American Patriots, Inc. 

American Peace Mobilization. 

American Youth Congress. 

Association of German Nationals (Reichsdeutsche Ver- 
einigung). 

Black Dragon Society. 

Central Japanese Association (Beikoku Chuo Nipponjin 
Kai). 

Central Japanese Association of Southern California. 

The Central Organization of the German-American Na¬ 
tional Alliance (Deutsche-Amerikanische Einheitsfront). 
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Communist Party of U. S. A. 

Congress of American Revolutionary Writers. 

Dai Nippon Butoku Kai (Military Virtue Society of 
Japan or Military Art Society of Japan). 

Dante Alighieri Society (between 1935 and 1940). 

Federation of Italian War Veterans in the U. S. A. Inc. 
(Associazione Nazionale Conbattenti Italiani, Federazione 
degli Stati Uniti d’America). 

Friends of the New Germany (Freunde des Neuen 
Deutschlands). 

German-American Bund (Amerika-deutscher Volksbund). 

German-American Vocational League (Deutsche-Ameri- 
kanische Berufsgemeinschaft). 

Heimuska Kai, also known as Nokubei Heieki Gimusha 
Kai, Zaibel Nihonjin, Heiyaku Gimusha Kae, and Zaibei 
Heimusha Kae (Japanese Residing in America Military 
Conscripts Association). 

Hinode Kai (Imperial Japanese Reservists). 

Hinomaru Kai (Rising Sun Flag Society—a group of 
Japanese War Veterans). 

Hokubei Zaigo Shoke Dan (North American Reserve 
Officers Association). 

Japanese Association of America. 

Japanese Overseas Central Society (Kaigai Dobo Chuo 
Kai). 

Japanese Overseas Convention, Tokyo, Japan 1940. 

Japanese Protective Association (Recruiting Organiza¬ 
tion). 

Jikyoku lin Kai (Current Affairs Association). 

Kibei Seinen Kai (Association of U. S. Citizens of Japa¬ 
nese Ancestry who have returned to America after studying 
in Japan). 

Kyffhaeuser, also known as Kyffhaeuser League (Kyff- 
haeuser Bund), Kyffhaeuser Fellowship (KyffhaeUser 
Kameradschaft). 

Kyffhaeuser War Relief (Kyffhaeuser Kreigshilfswerk). 

Lictor Society (Italian Black Shirts). 

Mario Morgantini Circle. 

Michigan Federation for Constitutional Liberties. 

Nanka Teikoku Gunydan (Imperial Military Friends 
Group or Southern California War Veterans). 

National Committee for the Defense of Political Prisoners. 

National Federation for Constitution Liberties. 

National Negro Congress. 

Nichibei Kogyo Kaisha (The Great Jujii Theatre). 

Northwest Japanese Association. 
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Protestant War Veterans of the U. S., Inc. 

Sakura Kai (Patriotic Society, or Cherry Association— 
composed of veterans of Russo-Japanese War). 

Shinto Temples. 

Silver Shirt Legion of America. 

Sokoku Kai (Fatherland Society). 

Suiko Sha (Reserve Officers Association, Los Angeles). 
Washington Book Shop Association. 

Washington Committee for Democratic Action. 

Workers Alliance. 

Under Part III, section 3, of Executive Order No. 9835, the 
following additional organizations are designated: 

Am erican Polish Labor Council. 

American Youth for Democracy. 

Armenian Progressive League of America. 

Civil Rights Congress and its affiliated organizations in¬ 
cluding: Civil Rights Congress for Texas. Veterans Against 
Discrimination of Civil Rights Congress of New York. 

The Columbians. 

Communist Party, U. S.A., formerly Communist Political 
Association, and its affiliates and committees, including: 
Citizens Committee of the Upper West Side (New York 
City). Committee to Aid the Fighting South. Dennis De¬ 
fense Committee. Labor Research Association, Inc. South¬ 
ern Negro Youth Congress. United May Day Committee. 
United Negro and Allied Veterans of America. 

Connecticut State Youth Conference. 

Council on African Affairs. 

Hollywood Writers Mobilization for Defense. 
Hungarian-American Council for Democracy. 
International Workers Order, including People’s Radio 
Foundation, Inc. 

Joint Anti-Fascist Refugee Committee. 

Ku Klux Klan. 

Macedonian-American People’p League. 

National Committee to Win t)ie Peace. 

National Council of American-Soviet Friendship. 

Nature Friends of America (since 1935). 

New Committee for Publications. 

Photo League (New York City). 

Proletarian Party of America. 

Revolutionary Workers League. 

Socialist Workers Party, including American Commit¬ 
tee for European Workers’ Relief. 

Veterans of the Abraham Lincoln Brigade. 

Workers Party, including Socialist Youth League. 
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Attention is also directed to certain organizations which 
are operated as schools. While the Attorney General is 
not of the view that any institution of learning, devoted 
to the advancement of knowledge, is subversive, it appears 
that these organizations are adjuncts of the Communist 
Party. They are as follows: 

Abraham Lincoln School, Chicago, Illinois. 

George Washington Carver School, New York City. 

Jefferson School of Social Science, New York City. 

Ohio School of Social Sciences. 

Philadelphia School of Social Science and Art. 

Samuel Adams School, Boston, Massachusetts. 

School of Jewish Studies, New York City. 

Seattle Labor School, Seattle, Washington. 

Tom Paine School of Social Science, Philadelphia, Pa. 

Tom Paine School of Westchester, New York. 

Walt Whitman School of Social Science, Newark, New 
Jersey. 

The names of the organizations listed below were trans¬ 
mitted by the Attorney General to the Loyalty Review 
Board on May 27, 1948, and the Loyalty Review Board 
disseminated such information to all departments and 
agencies on May 28, 1948: 

American Association for Reconstruction in Yugoslavia, 
Inc. 

American Committee for Protection of Foreign Born. 

American Committee for Yugoslavia Relief, Inc. 

The American Council for a Democratic Greece, formerly 
known as the Greek American Council; Greek American 
Committee for National Unity. 

American Croatian Congress. 

American League for Peace and Democracy, successor to 
American League Against War and Fascism and prede¬ 
cessor of American Peace Mobilization, both included in 
my letter of November 24, 1947. 

American Russian Institute (of San Francisco). 

American Slav Congress. 

Ausland-Organization der NSDAP, Overseas Branch of 
Nazi Party. 

California Labor School, Inc., 216 Market Street, San 
Francisco, California. 
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Central Council of American Women of Croatian Descent, 
also known as Central Council of American Croatian 
Women, National Council of Croatian Women. 

The Citizens Protective League. 

Civil Rights Congress of Michigan (see following para¬ 
graph). 

Civil Rights Congress, Milwaukee Chapter (see following 
paragraph). 

Congress of American Women. 

Council for Pan-American Democracy. 

Friends of the Soviet Union and its successor American 
Council of Soviet Relations, both predecessors of the Na¬ 
tional Council of American Soviet Friendship, included in 
my letter of November 24, 1947. 

The German-American Republican League. 

International Labor Defense. 

Jewish Peoples Committee. 

League of American Writers. 

National Council of Americans of Croatian Descent. 

Negro Labor Victory Committee. 

The Peace Movement of Ethiopia. 

Peoples Educational Association (Incorporated under 
name Los Angeles Educational Association, Inc.) also 
known as Peoples Educational Center, Peoples University, 
People’s School. 

People’s Institute of Applied Religion. 

Serbian Vidovdan Council. 

Slovenian-American National Council. 

United Committee of South Slavic Americans. 

United Harlem Tenants and Consumers Organization. 

Wisconsin Conference on Social Legislation. 

Young Communist League. 

The Attorney General states further that among the or¬ 
ganizations included in his letter of November 24, 1947, 
as originally having been named by Attorney General Bid¬ 
dle as within Executive Order 9300 or the Hatch Act, was 
the Michigan Federation for Constitution Liberties. The 
correct name of the organization designated was the Michi¬ 
gan Civil Rights Federation which has been succeeded by 
and now operates as the Michigan Chapter of the Civil 
Rights Congress. The Civil Rights Congress, which was 
designated by the Attorney General in his letter of Novem¬ 
ber 24, has chapters in several states and localities. Illus¬ 
trative of these are the Civil Rights Congress of Michigan 
and the Civil Rights Congress, Milwaukee Chapter, listed 
above. Inasmuch as these various state and local sub-divi- 
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sions of the Civil Bights Congress are integral parts of the 
national organization, the designation of the parent body 
is intended to inclnde all its branches. 

In a letter received by the Loyalty Review Board on May 
27, 1948, and disseminated to all departments and agencies 
on June 2, 1948, the Attorney General ruled that in view 
of the legislative history of section 9A of the Hatch Act, 
and of the action heretofore taken by executive agencies, 
the Loyalty Review Board should consider the Communist 
Party and the German-American Bund (the latter being 
now defunct) as organizations within the scope of that sec¬ 
tion. 

The Attorney General stated that from the legislative 
history preceding passage of section 9A, it is clear that it 
was the intention of the Congress to exclude from Govern¬ 
ment employment members of “the Communist, Fascist, 
or German Bund parties” (84 Cong. Rec. 9635,9638). Illus¬ 
trations of like congressional policies are found not only 
in the Selective Training and Service Act of 1940 (section 
8 (i), 54 Stat. 885, 892), but also in the acts of June 26, 
1940, 54 Stat. 611, c. 432, section 15 (f); July 1, 1941, 55 
Stat. 396, c. 266, section 10 (f); and July 2, 1942, 56 Stat. 
634, c. 479, section 9 (f). The latter acts provide that- 

No alien, no Communist, and no member of any Nazi 
Bund Organization shall be given employment or con¬ 
tinued in employment on any work project prosecuted 
under the appropriations contained in this joint reso¬ 
lution. • • • 
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DOROTHY BAILEY, Appellant, 
v. 

SETH W. RICHARDSON, ET AL., Appellees. 


REPLY BRIEF OF APPELLANT. 


The arguments presented by appellees have generally 
been met in our original brief. Only the following brief 
comments are required. 

L 

A. Plaintiff Was Removed in Violation of the Executive 
Order Requiring a Decision to be Made “On All the 
Evidence.” 

1. Appellees attempt to meet this point by arguing that 
the Executive Order contemplated that alction could be 
taken on the basis of secret information not available to the 
employee despite its requirement that a decision be made 
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“on all the evidence.” They point out that the employee 
was authorized “to give evidence on his own behalf through 
witnesses or by affidavit.” From this they argue that it 
was contemplated by the Executive Order that the em¬ 
ployee should present evidence through witnesses or by 
affidavit but no Government evidence should be introduced. 
We submit no such construction is possible. Rather, this 
provision, cited by the appellees, shows that the President 
in drafting the Executive Order knew what the word “evi¬ 
dence” meant and intended to protect employees by mak¬ 
ing sure that they had the right to introduce evidence not 
only through witnesses but also by affidavit. He cannot 
have contemplated when he required decisions “on all the 
evidence” that decisions should be made on the basis of 
secret information which was not evidence in any sense of 
the term. 

2. The appellees seek to imply that the Loyalty Boards 
knew the identity of the secret informants and could thus 
judge the reliability of the information they provided inde¬ 
pendently of any evaluation furnished by the FBI and in 
the exercise of the Board’s own judgment. To this end 
the appellees quote (Br., p. 24) a statement by a member of 
the Loyalty Review Board panel Mr. Seasongood that the 
information came from “a person of 'known responsibility” 
implying that the person was known to Mr. Seasongood 
to be responsible. Mr. Richardson, the Chairman of the 
Loyalty Review Board who sat on the same panel, specific¬ 
ally stated concerning the informants that “I haven’t the 
slightest knowledge as to who they were ...” (L.R.B. 11 
quoted in full in Appellant’s Brief, p. 13) It is clear that 
unless Mr. Seasongood had information concealed from the 
Chairman of his own panel, his statement merely meant 
the same as Mr. Richardson’s statement, i.e., that the re¬ 
sponsibility of the informants was “known” to the FBI, 
since, as Mr. Richardson said, the informants were “cer¬ 
tified to us by the FBI as experienced and thoroughly re¬ 
liable.” So, plainly, the identity of the informants was un- 
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known to the Loyalty Boards and they acted blindly on the 
assurance of the FBI that the information supplied by 
those informants to the FBI, not under oath, was reliable 
and responsible. 

3. We submit that even had the names been known to 
the Boards and not revealed to the employee, secret infor¬ 
mation of this type not under oath would not be “evidence” 
within the meaning of the Executive Order and that the 
Board’s decisions in this case were not made, as required, 
“on all the evidence.” 

B. Appellant Was Removed in Violation of the Lloyd- 
LaFollette Act, 5 USC § 652. 

1. The appellees in their argument state that to require 
appellant’s loyalty case to be handled by her own agency 
under the Lloyd-LaFollette Act and not by the Civil Ser¬ 
vice Commission under the truncated procedure applied in 
this case would handicap government operations “by pre¬ 
venting the filling of jobs until investigation was satis¬ 
factorily completed and handicapping former employees 
by preventing their employment prior to the expiration of 
time needed for such investigation.” (Br. p. 22) 

No such consequences could follow or will follow. All 
that we are suggesting is that loyalty proceedings and de¬ 
cisions shall be made by the employing agency and under 
the procedure required by the Lloyd-LaFollette Act in the 
case of employees already in the classified civil service. 

One can share the appellee’s apprehension in this case 
only if the premise is accepted that only the Civil Service 
Commission can deal with disloyal employees and thait 
other government agencies will fail in their responsibili¬ 
ties under the Executive Order. If the Civil Service Com¬ 
mission will trust other government agencies, it can per¬ 
mit reinstatement as it does today and as the Executive 
Order contemplates. We are of course not suggesting 
that a government employee who is reinstated in his job 
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is immune from inquiry into his loyalty. We say only that 
any removal action must be taken by his own agency in com¬ 
pliance with the procedural requirements of the Lloyd- 
LaFollette Act. This is being done regularly by agency 
Loyalty Boards. 

We think this is the procedure contemplated also by the 
Executive Order which specifically provides that “investi¬ 
gation of persons other than those entering the competitive 
service shall be conducted by the employing department 
or agency.” (Part I §1 (b), quoted p. 33, Appellees’ Brief). 
Since it is conceded that Miss Bailey was at all times in 
the competitive service (Par. 56 of Answer, R. 87), she 
was not “entering” that service. We are merely asking 
compliance with the Executive Order and the Lloyd-La- 
Follette Act and correction of the irregular procedure 
used in the present case. No harm to the government can 
or will come from following proper and legal procedure. 

2. A new theory has been presented by the appellees. It 
states that the Lloyd-LaFollette Act applies only to re¬ 
moval by the head of an agency and not to removals by the 
Civil Service Commission. (Br. p. 19) This is most ten¬ 
tatively offered by the appellees and consumes only one 
short paragraph. We assume that their reason for this 
is that it is the Lloyd-LaFollette Act which declares that 
the Civil Service Commission has no right to dismiss em¬ 
ployees of other agencies. See the opinion of the Attor¬ 
ney General cited at page 22 of our main brief, 30 Ops. 
Atty. Gen. 79, 83, stating that the provisions of the Lloyd- 
LaFollette Act “clearly negative any idea that it was in¬ 
tended the Civil Service Commission should determine for 
the departments when an employee should be removed.” 

3. It is likewise not true as the appellees imply (Br. p. 
20) that our contention would require compliance with the 
Lloyd-LaFollette Act in the case of probational employees. 
The Civil Service Act clearly provides that there shall be 
a period of probation (5 ILS.C. §633 (2) Par. 4) and an 
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employee not previously in the classified service does not 
enter the classified service until the completion of the 
period of his probation. We note the appellees have ap¬ 
parently abandoned the ground on which the court below 
decided in their favor, i.e., that the statutory provision 
for a probational period also authorizes probation or con¬ 
ditions in the case of persons, like appellant, who have 
already attained classified status. (R. 109) 

n. 

Appellant’s Assertion of Her Claim to the Protection of the 
Lloyd-La Follette Act was Timely. 

The appellees argue that appellant is barred from assert¬ 
ing that her removal is illegal under the Lloyd-LaFollette 
Act because she did not make timely assertion of her claim. 

1. The appellees statement of the facts is inaccurate in 
this respect. The appellees state that appellant’s protest 
of this action was first made in the letter dated “six days 
after the effective date of her removal” by appellee Ewing, 
but they do not state that the letter was transmitted one 
day before appellant was notified of her removal. The fact 
is that on February 17 appellant’s attorneys wrote to ap¬ 
pellee Ewing advising him that he could not legally act 
without compliance with the Lloyd-LaFollette Act. (R. 95) 
It was not until the next day, February 18, that a notice 
was received by appellant from appellee Ewing that he 
had purported to remove her without compliance with the 
law. (R. 97) The notice of removal (R. 30) is not dated 
but purports to be effective as of February 11, 1949. In 

. fact, the effective date of Miss Bailey’s removal as appears 
in the record was not February 11 but February 24, 1949. 
(R. 106) The earlier notice prepared in haste and deliv¬ 
ered on February 18 erroneously gave the date of removal 
as February 11 and was later corrected. (R. 105,106). 

2. But this is a technical matter. The appellees argue 
that matters not raised before an administrative agency 
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may not be raised on judicial review. Whatever the ap¬ 
plication of that rule may be, it is clear that the issues 
raised in this Court were, in the words of the appellees’ 
own brief, “theretofore presented for consideration in the 
course of executive determinations.” The points raised 
by appellant’s counsel in his letters of February 17 and 18 
were not regarded by the Federal Security Agency as too 
late. They were considered and rejected by Federal Secur¬ 
ity Agency on the merits. (R. 97, 98) When counsel 
protested again, the Federal Security Agency gave further 
consideration to the matter and again denied counsel’s pro¬ 
test. (R. 101,104) The appellee Ewing thus had adequate 
opportunity to consider this point. He did consider it and 
found it, in his opinion, without substance. No further 
preliminary to raising the point in court is or should he 
required. 

The doctrine that a claim must be raised before an ad¬ 
ministrative agency or before a court in advance of review 
proceedings has only one purpose, i.e., to afford the ad¬ 
ministrative agency “opportunity to consider on the merits 
questions to be urged upon review ...” Marshall Field 
d Co. v. NLRB, 318 U.S. 253, 256; or, in other words, “to 
direct the mind of a trial judge to a single and precise 
point on which it is supposed he has erred in law so that 
he may reconsider it and change his ruling if convinced of 
error and that injustice and mistrial due to inadvertent 
errors may thus be obviated.” U.S. v. United Stales Fi¬ 
delity and Guaranty Co., 236 U.S. 512, 35 S. Ct. 298, 303. 
The appellee Ewing had every opportunity to consider the 
merits and to correct his error. He did in fact consider the 
merits and decided after some three weeks study (R. 99, 
101) that his action was not erroneous. Having so rejected 
appellant’s contention on the merits, he cannot now assert 
that he had no opportunity to consider the matter and thus 
preclude appellant from urging in the courts that his de¬ 
cision was wrong. 
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m. 

On the constitutional questions presented, we point out 
again that they arise only if the Executive Order’s direc¬ 
tion to decide cases on the evidence is read to authorize 
action on the basis of secret information. If this departure 
from American tradition is held not to be sanctioned by 
the Executive Order, no question of constitutionality re¬ 
mains to be decided in this case. 

Respectfully submitted, 

Arnold, Fortas & Porter, 

1200-18th Street, N. W., 
Washington, D. C. 

By Thurman Arnold, 

Abe Fortas, 

Paul A. Porter, 

Milton V. Freeman, 

Attorneys for Appellant. 


October 31, 1949 





